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C L I M AT E C H A N G E

C A L I F O R N I A

Climate change analysis increasingly is becoming an essential component of project re-

views under the California Environmental Quality Act, according to the authors of this ar-

ticle. The California Global Warming Solutions Act (A.B. 32) set a statewide goal to reduce

greenhouse gas emissions to 1990 levels by 2020. The state legislature then passed S.B. 97

in 2007, requiring the Office of Planning in Research to promulgate CEQA guidelines by

July 2009 for the mitigation of greenhouse gas emissions and their effects. Until the new

guidelines are released, however, developers and agencies must determine how to measure

whether a project’s impact on climate change is ‘‘significant,’’ thus triggering the require-

ment for an Environmental Impact Report under CEQA. The authors discuss the merits of

three different approaches to determine climate change significance under CEQA and con-

clude that the best method to determine significance is to adopt a threshold established by

reference to the state’s emissions-reduction goals.

Accounting for Climate Impacts Under the California Environmental Quality Act

BY JEFFREY D. DINTZER AND MARGARET A.
FARRAND

R ecent initiatives by California’s legislature, attor-
ney general, and courts have transformed climate
change analysis into an essential component of

project review under the California Environmental
Quality Act (CEQA).

In 2006, the California Global Warming Solutions Act
(A.B. 32) set a statewide goal of reducing greenhouse
gas emissions to 1990 levels by 2020, building on Gov.
Arnold Schwarzenegger’s (R) 2005 Executive Order
S-3-05, which established an emissions goal of 80 per-
cent below 1990 levels by 2050.

In 2007, the legislature expressly incorporated cli-
mate change impacts into CEQA review by passing S.B.
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97, which requires the governor’s Office of Planning
and Research to promulgate guidelines by July 2009 for
the mitigation under CEQA of greenhouse gas emis-
sions and their effects. S.B. 97 requires the California
Resources Agency to certify and adopt those guidelines
by Jan. 1, 2010.

These developments mirror a trend in state and fed-
eral judicial decisions toward increasingly strict scru-
tiny of agencies’ climate change analyses under CEQA
and its federal counterpart, the National Environmental
Policy Act (NEPA). Until the Office of Planning and Re-
search releases its CEQA guidelines in July 2009, how-
ever, developers and agencies must grapple with the
difficult question of how to measure whether any given
project’s climate change impact is ‘‘significant’’ so as to
require an Environmental Impact Report under CEQA.

This determination is made difficult by the absence of
statewide numerical significance thresholds, and the
fact that any given project will account for, at most, a
very small percentage of global greenhouse gas emis-
sions.

On Oct. 24, 2008, the California Air Resources Board
(CARB) shed some faint light on this question when it
released a preliminary draft proposal for establishing
greenhouse gas emission thresholds.1

The purpose of this document was to assist the Office
of Planning and Research in formulating the CEQA sig-
nificance guidelines required under S.B. 97. The tenta-
tive guidelines suggest a numerical significance thresh-
old of 7,000 metric tons per year of carbon dioxide
equivalents for operating emissions from industrial
projects (excluding transportation-related emissions),
and an unspecified threshold for emissions from resi-
dential and commercial projects. Ultimately, the draft
proposal likely will be a disappointment to those who
had hoped for a reasoned assessment of significance
with regard to greenhouse gas emissions, because the
7,000 metric ton cutoff is not linked to any objective en-
vironmental impact.

In adopting the draft proposal, the California Air Re-
sources Board followed one of three general ap-
proaches for determining climate change significance
under CEQA set forth in a January White Paper re-
leased by the California Air Pollution Control Officers’
Association (CAPCOA).2 While the White Paper did not
advocate any particular approach to determining sig-
nificance, it discussed the advantages and disadvan-
tages of (1) a threshold of zero, under which any project
with greenhouse gas emissions above zero would be
presumed significant, so as to require an Environmen-
tal Impact Report; (2) no threshold, under which signifi-
cance would be evaluated on a case-by-case basis for
each project; and (3) non-zero thresholds, under which
some defined level of greenhouse gas emissions above

zero would trigger a presumption of significance and
the obligation to prepare an Environmental Impact Re-
port.

Although CARB’s adoption of a non-zero threshold
for industrial projects’ operating emissions is more ad-
ministrable than the other two options set forth in the
White Paper, and poses less risk of inconsistent deter-
minations, its 7,000 metric ton threshold is subject to
challenge as arbitrary and not supported by substantial
evidence.

A more reasoned threshold might be rooted in the
emissions reduction level that climate change scientists
suggest is necessary to avoid a significant risk of cata-
strophic climate effects: a reduction of 80 percent by
2050. This benchmark is reflected in the goal adopted
for California in Executive Order S-3-05, which calls for
an 80 percent reduction in emissions by mid-century,
compared with 1990 levels.

Global Climate Change
Global climate change refers to changes in the tem-

perature of the earth’s climate over time, whether
caused by human activities or natural factors. In gen-
eral, the earth’s climate is influenced by incoming en-
ergy from the sun, as well as by reflection, absorption,
and emission of energy within the earth’s atmosphere
and at the earth’s surface.3 Greenhouse gases such as
carbon dioxide (CO2), methane (CH4), nitrous oxide
(N2O), water vapor, and ozone affect the Earth’s cli-
mate by increasing atmospheric absorption of outgoing
radiation.4 This effect combines with that of aerosols—
microscopic airborne particles that absorb and reflect
incoming solar radiation—to change the balance of in-
coming and outgoing energy in the Earth’s atmo-
sphere.5

In recent years, the pace of global climate change has
been accelerating, the atmosphere has been heating up,
and atmospheric greenhouse gas concentrations have
increased. According to a recent U.N. report, ‘‘average
global temperature has increased by around 0.7
[degrees Celsius, or 1.3 degrees Fahrenheit] since the
advent of the industrial era,’’6 and ‘‘average global
mean temperature is rising 0.2C every decade.’’7 Eleven
of the 12 years between 1995 and 2006 (excluding 1996)
were among the warmest years on record since 1850.8

A recent report by the U.N. Intergovernmental Panel on
Climate Change (IPCC) states that ‘‘[c]urrent concen-
trations of atmospheric CO2 and CH4 far exceed prein-
dustrial values found in polar ice core records of atmo-
spheric composition dating back 650,000 years.’’9 The

1 CARB, Preliminary Draft Staff Proposal: Recommended
Approaches for Setting Interim Significance Thresholds for
Greenhouse Gases Under the California Environmental Qual-
ity Act, Oct. 24, 2008 [hereinafter CARB Draft Proposal], avail-
able at http://www.arb.ca.gov/cc/localgov/ceqa/meetings/
102708/prelimdraftproposal102408.pdf.

2 California Air Pollution Control Officers’ Association
White Paper, CEQA & Climate Change: Evaluating and Ad-
dressing Greenhouse Gas Emissions from Projects Subject to
the California Environmental Quality Act, January 2008
[hereinafter CAPCOA White Paper], available at http://
www.capcoa.org/ceqa/CAPCOA%20White%20Paper%20-%
20CEQA%20and%20Climate%20Change.pdf.

3 Intergovernmental Panel on Climate Change, Fourth As-
sessment Report, Working Group I, Technical Summary
[hereinafter IPCC Technical Summary] at 21, available at
http://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-
ts.pdf. The Technical Summary explains that the document
has been ‘‘[a]ccepted by Working Group I of the [IPCC] but
not approved in detail.’’ Id. at 19.

4 Id. at 21.
5 Id.
6 United Nations Human Development Report 2007/2008,

Fighting Climate Change: Human Solidarity in a Divided
World [hereinafter U.N. Report] at 26, available at http://
hdr.undp.org/en/media/HDR_20072008_EN_Complete.pdf.

7 U.N. Report at 26.
8 IPCC Technical Summary at 36.
9 IPCC Technical Summary at 24.
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report continues, ‘‘[t]he total radiative forcing [i.e. alter-
ation of the balance of incoming and outgoing energy in
the Earth-atmosphere system] of the Earth’s climate
due to increases in the concentrations of [certain green-
house gases] . . . are unprecedented in more than
10,000 years.’’10 Although ‘‘[a]tmospheric CO2 concen-
tration increased by only 20 ppm [parts per million]
over the 8000 years prior to industrialization . . . since
1750, the CO2 concentration has risen by nearly 100
ppm.’’11

This warming of the earth’s climate has already pro-
duced noticeable changes in, among other things, rain-
fall patterns, ecological zones, and ocean tempera-
tures.12 A growing scientific consensus holds that hu-
man activity likely is the cause of this trend. According
to IPCC’s most recent report, ‘‘[i]t is very likely that an-
thropogenic greenhouse gas increases caused most of
the observed increase in global average temperatures
since the mid-20th century.’’13 The United Nations has
warned that, absent a substantial decrease in world-
wide greenhouse gas emissions, the earth will face sig-
nificant risk of destructive climatic changes, including a
several-meter rise in sea levels, transformation of rain
forests into savannah, reduced agricultural productivity
and water supplies, and extreme weather events such
as floods and hurricanes.14

The U.N. report identifies a worldwide temperature
increase of 2C (3.6F) as a ‘‘potential tipping point for
long-run catastrophic outcomes.’’15 This conclusion
also is supported by the IPCC’s most recent assessment
report.16 According to the U.N. report, surpassing this
level would cause ‘‘[c]omplex carbon on biodiversity
feedback effects linked to the warming of the oceans,
the loss of rainforests and melting ice sheets [that]
would accelerate the pace of climate change.’’17 A
change of over 3 degrees Celsius, the report states,
would entail a high risk of extinction for 20 percent to
30 percent of species.18 Although it is not possible to
predict specific events resulting from climate change,
the report warns that ‘‘following current trends concen-
trations of greenhouse gases could commit the world to
climate change at levels far above the 2 [degrees Cel-
sius] threshold.’’19

To avoid a more than 50 percent chance of exceeding
the threshold 2 degree Celsius increase, climate change
scientists advise that the atmospheric concentration of
carbon dioxide should be stabilized at about 450 ppm.20

This would require a worldwide decrease of global
greenhouse gas emissions of approximately 50 percent
by mid-century.21 For wealthy countries such as the
United States, the United Nations recommends that car-
bon dioxide emissions peak between 2012 and 2015,
with a 30 percent decrease in emissions by 2020 and an
80 percent decrease by 2050.22 For developing coun-
tries, the United Nations recommends allowing emis-
sions to rise until 2020—peaking at about 80 percent
above current levels—and then reducing emissions 20
percent against 1990 levels by 2050.23

CEQA Significance Analysis

Against this dramatic picture consider California: the
world’s 15th largest emitter of greenhouse gas emis-
sions.24 The recent spotlight on climate change has fo-
cused attention on CEQA, which requires disclosure
and mitigation of the environmental impacts of pro-
posed activities undertaken, financed, or approved by
the government.25 Since its adoption in 1970, CEQA has
forced consideration and mitigation of a range of envi-
ronmental effects. Until recently, however, greenhouse
gas emissions typically were not considered in docu-
ments prepared under CEQA.

One of the most significant steps in the CEQA pro-
cess is the determination by the lead agency (i.e., the
agency with primary responsibility for carrying out and
approving the project) of whether a project will have a
‘‘significant impact’’ on the environment, so as to re-
quire preparation of an Environmental Impact Report.
A report must be prepared if ‘‘substantial evidence’’
shows ‘‘that any aspect of [a] project, either individually
or cumulatively, may cause a significant effect on the
environment.’’26 The standard for determining whether
an Environmental Impact Report is needed is whether
there is ‘‘a fair argument that a project may have a sig-
nificant effect on the environment.’’27 If no substantial
evidence indicates a significant effect, the lead agency

10 IPCC Technical Summary at 24.
11 IPCC Technical Summary at 25.
12 U.N. Report at 26.
13 See, e.g., IPCC Technical Summary at 60. See also id. at

24 (‘‘Multiple lines of evidence confirm that the post-industrial
rise in [carbon dioxide and methane] does not stem from natu-
ral mechanisms . . .’’); Id. at 27 (concluding that it is ‘‘very
likely that the observed long-term changes in [methane] are
due to anthropogenic activity’’); and Id. at 81, 86.

14 U.N. Report at 27–30.
15 Id. at 46.
16 IPCC Fourth Assessment Report, Working Group II,

Summary for Policymakers, 16 at Fig. 2 (chart showing global
impacts at various temperature increases), available at http://
www.ipcc.ch/pdf/assessment-report/ar4/wg2/ar4-wg2-spm.pdf.

17 U.N. Report at 27.
18 Id. at 30.
19 Id. at 34.
20 Id. at 46. See also IPCC Fourth Assessment Report,

Working Group III, Summary for Policymakers at 17, available

at http://www.ipcc.ch/pdf/assessment-report/ar4/wg3/ar4-wg3-
spm.pdf.

21 U.N. Report at 48.
22 Id.
23 Id.
24 See, e.g., CARB, Climate Change Proposed Scoping Plan,

a Framework for Change, October 2008 at 11, available at
http://www.arb.ca.gov/cc/scopingplan/document/psp.pdf.

25 CAL. PUB. RES. CODE. §§ 21000–21177; CEQA Guidelines,
14 C.C.R. § 15002(a). CEQA applies to projects directly under-
taken by the government, wholly or partially financed by a
government agency, and/or private projects requiring govern-
ment approval. CEQA Guidelines, 14 C.C.R. § 15002(b).
‘‘Projects’’ subject to CEQA broadly are defined to include ac-
tions ‘‘that ha[ve] a potential for resulting in either a direct
physical change in the environment, or a reasonably foresee-
able indirect physical change in the environment.’’ CEQA
Guidelines, 14 C.C.R. § 15378(a). These include, but are not
limited to, public works construction, adoption, and amend-
ment of local general plans and elements of such plans pursu-
ant to government code section 65100 et seq., private action
subsidized by public agency grants, contracts, subsidies,
and/or loans, and private action requiring public agency issu-
ance of a lease, permit, license, and/or certificate. CEQA
Guidelines, 14 C.C.R. § 15378(a).

26 CEQA Guidelines, 14 C.C.R. §§ 15063(b), 15064.
27 CEQA Guidelines, 14 C.C.R. § 15064(f)(1).
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must prepare a negative declaration.28 Alternatively,
the agency may determine which of the proposed
project’s effects already have been adequately consid-
ered in a previous Environmental Impact Report or
negative declaration, and which effects still must be ac-
counted for in a new Environmental Impact Report.29

In the Environmental Impact Report itself, the agency
must identify and discuss all significant direct and indi-
rect effects and provide mitigation measures and alter-
natives to reduce or avoid the effect.30 As to each sig-
nificant effect, the agency must make a finding that (1)
changes have been included in the project to eliminate
or lessen substantially the effects; (2) changes needed
to mitigate the effects are within another agency’s re-
sponsibility and jurisdiction; or (3) specific economic,
legal, social, technological, or other considerations
make the mitigation measures or project alternatives in-
feasible.31 If the third type of finding is made, the
agency must adopt a ‘‘statement of overriding consider-
ations,’’ describing the specific reasons it believes ap-
proval is warranted despite the irremediable adverse
environmental effects.32

In the context of greenhouse gas emissions, it is far
from clear how to determine what is ‘‘significant,’’ so as
to require preparation of an Environmental Impact Re-
port, given that any given project contributes only a
very small amount to the global problem.

The CEQA guidelines shed some light on this issue,
but not much. Specifically, they teach that agencies
must consider both a project’s direct physical changes
(i.e., dust, noise, smog) and its reasonably foreseeable
indirect physical environmental changes.33 Standards
for determining significance may be derived from vari-
ous sources, such as ordinances, plans, and regulations
adopted by the lead agency,34 and formally adopted sig-
nificance thresholds.35 Agencies may not rely solely on
ordinances, plans, or regulations, however, if other sub-
stantial evidence indicates a possible significant ef-
fect.36 Rather, CEQA’s ‘‘fair argument’’ standard re-
quires preparation of an Environmental Impact Report
whenever a fair argument may be made that a signifi-
cant impact may result, regardless of whether the pro-
posed action complies with applicable legal provi-
sions.37 Ultimately, if an agency ‘‘after thorough inves-
tigation . . . finds that a particular impact is too

speculative for evaluation, the agency should note its
conclusion and terminate discussion of the impact.’’38

To facilitate significance determinations, the CEQA
guidelines encourage agencies to establish and publish
thresholds of significance—i.e., ‘‘identifiable quantita-
tive, qualitative, or performance level[s] of a particular
environmental effect, non-compliance with which
means the effect will normally be determined to be sig-
nificant by the agency and compliance with which
means the effect normally will be determined to be less
than significant.’’39 Such thresholds must be ‘‘sup-
ported by substantial evidence.’’40 ‘‘Substantial evi-
dence,’’ under CEQA, includes ‘‘fact, a reasonable as-
sumption predicated on fact, or an expert opinion sup-
ported by fact.’’41 The CEQA guidelines define
‘‘substantial evidence’’ as ‘‘enough relevant information
and reasonable inferences from this information that a
fair argument can be made to support a conclusion even
though other conclusions might also be reached.’’42

Even where a threshold exists and is met, an agency
cannot apply the threshold so as to disregard other sub-
stantial evidence that a project’s environmental effects
may be significant.43

Of particular relevance in analyzing greenhouse gas
emissions, the CEQA guidelines require consideration
of ‘‘whether the effects of [a proposed] project are cu-
mulatively considerable.’’44 ‘‘ ‘Cumulatively consider-
able’ means that the incremental effects of an individual
project are significant when viewed in connection with
the effects of past projects, the effects of other current
projects, and the effects of probable future projects.’’45

A project’s ‘‘cumulative impact’’ is ‘‘the change in the
environment which results from the incremental impact
of the project when added to other closely related past,
present, and reasonably foreseeable probable future
projects.’’46 The guidelines, however, permit an agency
to determine that ‘‘a project’s contribution to a signifi-
cant cumulative impact will be rendered less than cu-
mulatively considerable and thus is not significant.’’47

The fact that the cumulative effects of existing projects
are significant is not itself substantial evidence that any
proposed project’s incremental effects are cumulatively
considerable.48

Two California court of appeal decisions have par-
ticular relevance to the issue of how to make signifi-
cance determinations with respect to greenhouse gas
emissions. These cases reject the notion that whether
an impact cumulatively is considerable depends on its
incremental size in relation to an existing problem. In-
stead, they hold, the question is whether the incremen-
tal effect is considerable considered in tandem with ex-
isting impacts.

In Kings County Farm Bureau v. City of Hanford, the
California court of appeal overturned an agency’s con-
clusion in its Environmental Impact Report that a pro-

28 CEQA Guidelines, 14 C.C.R. §§ 15063(b)(2), 15064(f)(3).
A negative declaration is a written statement by the lead
agency briefly describing the reasons that a proposed project
will not have a significant effect on the environment and there-
fore does not require the preparation of an Environmental Im-
pact Report. CEQA Guidelines, 14 C.C.R. § 15371. If a possible
significant impact can be avoided or substantially mitigated to
insignificance by changing the project, then the agency may
prepare a mitigated negative declaration. CEQA Guidelines, 14
C.C.R. § 15070.

29 CEQA Guidelines, 14 C.C.R. § 15063(b)(1)(C).
30 CEQA Guidelines, 14 C.C.R. §§ 15123, 15126.2.
31 CEQA Guidelines, 14 C.C.R. § 15091.
32 CEQA Guidelines, 14 C.C.R. §§ 15064, 15093.
33 CEQA Guidelines, 14 C.C.R. § 15064(d).
34 See, e.g., Mira Mar Mobile Community v. City of Ocean-

side, 119 Cal. App. 4th 477, 493–94 (Cal. Ct. App. 2004).
35 CEQA Guidelines, 14 C.C.R. § 15064.7.
36 Communities for a Better Environment v. California Re-

sources Agency, 103 Cal. App. 4th 98, 112–13 (Cal. Ct. App.
2002).

37 Id. at 113.

38 CEQA Guidelines, 14 C.C.R. § 15145.
39 CEQA Guidelines, 14 C.C.R. § 15064.7(a).
40 CEQA Guidelines, 14 C.C.R. § 15064.7(b).
41 CAL PUB. RES. CODE § 21080(e)(i).
42 CEQA Guidelines, 14 C.C.R. § 15384(a).
43 Mejia v. City of Los Angeles, 130 Cal. App. 4th 322, 342

(Cal. Ct. App. 2005).
44 CEQA Guidelines, 14 C.C.R. § 15064(h)(1).
45 CEQA Guidelines, 14 C.C.R. §§ 15065(a)(3), 15130(a).
46 CEQA Guidelines, 14 C.C.R. § 15355(b).
47 CEQA Guidelines, 14 C.C.R. § 15064(h)(2).
48 CEQA Guidelines, 14 C.C.R. § 15064(h)(4).
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posed co-generation plant’s cumulative contribution to
ozone levels was insignificant because it ‘‘would con-
tribute less than one percent of area emissions.’’49 The
court said that ‘‘[i]n simple terms, the EIR reasons the
air is already bad, so even though emissions from the
project will make it worse, the impact is insignifi-
cant.’’50 ‘‘The relevant question to be addressed in the
EIR is not the relative amount of precursors emitted by
the project when compared with preexisting emis-
sions,’’ the court concluded, ‘‘but whether any addi-
tional amount of precursor emissions should be consid-
ered significant in light of the serious nature of the
ozone problems in this air basin.’’51

The court took the same approach in Communities
for a Better Environment v. California Resources
Agency.52 In that case, environmental groups chal-
lenged several CEQA guidelines as inconsistent with
the statute. One such guideline, former 14 C.C.R.
§ 15064(i)(4), stated, ‘‘[a] lead agency may determine
that the incremental impacts of a project are not cumu-
latively considerable when they are so small that they
make only a de minimis contribution to a significant cu-
mulative impact caused by other projects that would ex-
ist in the absence of the proposed project.’’53 The court
held that this definition of ‘‘cumulatively considerable’’
conflicted with CEQA section 21083 and Guidelines 14
C.C.R. § 15355, under which ‘‘the need for an EIR turns
on the impacts of both the project under review and the
relevant past, present and future projects.’’54 ‘‘[T]he rel-
evant question,’’ the court said, ‘‘is not how the effect of
the project at issue compares to the preexisting cumu-
lative effect, but whether ‘any additional amount’ of ef-
fect should be considered significant in the context of
the existing cumulative effect.’’55 ‘‘[T]he greater the ex-
isting environmental problems are,’’ the court stated,
‘‘the lower the threshold should be for treating a
project’s contribution to cumulative impacts as signifi-
cant.’’56 However, the court stopped short of requiring
any additional amount of emissions in a nonattainment
zone to be considered significant. It stated, ‘‘the ‘one
additional molecule rule’ is not the law.’’57

Communities also addressed a separate issue impor-
tant to greenhouse gas emissions evaluations: the ex-
tent to which an agency may rely on a project’s compli-
ance with a separate statute to find an effect not signifi-
cant. That issue was raised by former CEQA Guideline
14 C.C.R. § 15064(h), which provided in part that ‘‘a
change in the environment is not a significant effect if
the change complies with a standard’’ embodied in a
separate statute or ordinance adopted for the purpose
of environmental protection.58 The trial court had con-
cluded that this guideline contravened CEQA’s ‘‘fair ar-
gument’’ standard by requiring agencies to deem ef-
fects not significant based on compliance with non-
CEQA provisions even when a fair argument existed to

the contrary.59 The California court of appeal agreed,
reasoning that the guideline improperly ‘‘relieve[d] the
agency of a duty it would have under the fair argument
approach to look at evidence beyond the regulatory
standard, or in contravention of the standard, in decid-
ing whether an EIR must be prepared.’’60 ‘‘Under the
fair argument approach,’’ the court stated, ‘‘any sub-
stantial evidence supporting a fair argument that a
project may have a significant environmental effect
would trigger the preparation of an EIR.’’61 In other
words, compliance with a separate statute alone is not
enough, the agency must still remain open to the possi-
bility that the project might have a significant environ-
mental impact for other reasons.

Together, Kings County and Communities establish
that agencies may not simply deem emissions from a
project not significant because they are a percentage of
existing emissions, they must analyze the cumulative
effect of even small emissions increases in light of the
severity of existing pollution problems. Nor may agen-
cies simply rely on non-CEQA standards to find green-
house gas emissions not significant, if other evidence
indicates otherwise.

Case Law and Legislative Action
Since 2005, California’s legislature and attorney gen-

eral have pushed to require consideration of green-
house gas emissions in CEQA documents. The attorney
general’s efforts have included sending numerous com-
ment letters objecting to draft Environmental Impact
Reports on the basis that they insufficiently analyze the
environmental effects of emissions for city and county
general plans and other projects.

In these letters, the attorney general has criticized
Environmental Impact Reports that refuse to analyze
climate change impacts on the basis that it would be
‘‘speculative’’ given the absence of specific numerical
thresholds for significance under CEQA. For example,
a June 19, 2007, letter objecting to the draft Environ-
mental Impact Report for the Coyote Valley Specific
Plan stated, ‘‘[w]hile the City is correct that there are
currently no regulatory thresholds for significance re-
lating to global warming impacts, this does not relieve a
lead agency of its statutory obligation under CEQA to
determine whether or not a project’s impacts are sig-
nificant.’’62

While the attorney general did not propose any meth-
odology for determining significance, the letter opined
that ‘‘by any objective standard, 500,000 metric tons per
year [the approximate emissions from the proposed
plan] would appear to be a considerable contribu-
tion.’’63 This was so notwithstanding that the Environ-
mental Impact Report identified the 507,000 tons of
emissions as ‘‘roughly 0.001 percent of California’s to-
tal 2004 emissions.’’64

49 221 Cal. App. 3d 692, 718–21 (Cal. Ct. App. 1990)
50 221 Cal. App. 3d at 718.
51 Id.
52 103 Cal. App. 4th 98 (Cal. Ct. App. 2002).
53 Id. at 117.
54 Id. at 119.
55 Id. at 120.
56 Id.
57 Id.
58 Id. at 111–12.

59 Id. at 111–12.
60 Id. at 113.
61 Id.
62 See June 19, 2007, letter to Jared Hart and Darryl Boyd,

available at http://ag.ca.gov/globalwarming/pdf/comments_
Coyote_Valley.pdf#xml=http://search.doj.ca.gov:8004/
AGSearch/isysquery/51f340a9-1f67-440f-b60b-094cf4b7f05a/1/
hilite/.

63 Id. at 7.
64 Id. at 4.
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Keeping pace with these efforts, Schwarzenegger
June 1, 2005, issued Executive Order S-3-05, which set
goals for reducing greenhouse gas emissions in Califor-
nia to 2000 levels by 2010, to 1990 levels by 2020, and
to 80 percent below 1990 levels by 2050. The 2050 goal
reflects the benchmark set forth in the United Nations’
2007–2008 Human Development Report for avoiding a
high risk of dangerous climate change.65 In the order,
Schwarzenegger identified specific dangers posed by
greenhouse gas emissions, including ‘‘diminished water
supply’’ alternations in ‘‘micro-climates within the
state,’’ proliferation of diseases, and changes in ‘‘crop
quantity and yield.’’66

The legislature adopted S-3-05’s 2020 goal in 2006 by
passing A.B. 32 (Chapter 488, Statutes 2006), the Cali-
fornia Global Warming Solutions Act. The law requires
CARB to, among other things: (1) adopt regulations by
Jan. 1, 2008, to require the reporting and verification of
greenhouse gas emissions; (2) determine by Jan. 1,
2008, what the emissions level for California was in
1990 and adopt that level as the limit for statewide
greenhouse gas emissions in 2020; (3) adopt a ‘‘scoping
plan’’ to implement A.B. 32’s goals; and (4) by Jan. 1,
2011, adopt greenhouse gas emission limits and reduc-
tion measures to achieve the maximum technologically
feasible and cost-effective reductions in emissions ‘‘in
furtherance of achieving’’ the statewide 2020 limit and
become operative beginning Jan. 1, 2012.

Although A.B. 32’s passage led many to anticipate
that climate change analysis would soon be required in
CEQA documents, the legislation did not address treat-
ment of greenhouse gas emissions under CEQA or pro-
pose any method of conducting significance determina-
tions for greenhouse gas emissions.

The next year, the legislature answered the question
of whether CEQA required analysis of climate change
impacts by passing S.B. 97 (Chapter 185, Statutes
2007). The bill requires the Office of Planning and Re-
search to prepare and submit to CARB, by July 1, 2009,
guidelines for the feasible mitigation of greenhouse gas
emissions or their effects.

The bill also provided an exemption until Jan. 1,
2010, for certain state-financed infrastructure projects
from CEQA lawsuits challenging the adequacy of Envi-
ronmental Impact Reports’ discussions of greenhouse
gas emissions.

In keeping with this rising tide of climate change leg-
islation, federal and California courts have increasingly
required lead agencies to justify their determinations
that greenhouse gas emissions from proposed projects
are not significant for CEQA and NEPA purposes. This
marks a significant departure from courts’ previous,
more deferential attitude.

One example of this early deference is City of Los An-
geles v. National Highway Traffic Safety Administra-
tion,67 in which the U.S. Court of Appeals for the Dis-
trict of Columbia affirmed the National Highway Traf-
fic Safety Administration’s (NHTSA) determination that
no Environmental Impact Statement (EIS) was required
under NEPA for revised Corporate Average Fuel

Economy standards because the maximum possible hy-
pothetical increase in greenhouse gas emissions from
the proposed rule would be less than one percent.68 The
court appeared to consider this small percentage suffi-
cient to support the agency’s finding of non-
significance.69

The tide is now turning. Recently, the U.S. Court of
Appeals for the Ninth Circuit held in Center for Biologi-
cal Diversity v. National Highway Traffic Safety Admin-
istration70 that it is not sufficient for an agency merely
to assert that a small percentage difference in green-
house emissions is not significant, even though the pro-
posed action would decrease existing emissions.

At issue was NHTSA’s determination that no Envi-
ronmental Impact Statement was required for its adop-
tion of revised Corporate Average Fuel Economy
(CAFE) standards, which would yield a 0.2 percent de-
crease in greenhouse gas emissions, instead of more
stringent standards that would produce a larger emis-
sions decrease. NHTSA argued that its conclusion that
a 0.2 percent decrease in carbon dioxide emissions will
not have a significant impact upon the environment is
self-evidently reasonable and that the impact of the re-
vised CAFE standard on global warming is too specula-
tive to warrant NEPA analysis.71 The court rejected
those arguments, holding that ‘‘it is hardly ‘self evident’
that a 0.2 percent decrease in carbon emissions (as op-
posed to a greater decrease) is not significant.’’72

In holding that the petitioners had raised a substan-
tial question as to whether the revised standards might
have a significant effect, the court relied on the IPCC
Third Assessment Report’s findings of ‘‘positive feed-
back mechanisms’ in the atmosphere’’ and thresholds
of climate change that, if crossed, would produce dra-
matic environmental impacts.73

Despite the difficulty of quantifying the effect of
greenhouse gas emissions, the court required NHTSA
to justify its conclusion of non-significance, holding
that NHTSA’s finding of no significant impact was arbi-
trary and capricious because the agency ‘‘has not ex-
plained why its rule will not have a significant effect.’’74

California courts have followed a similar trend. In En-
vironmental Council of Sacramento v. California De-
partment of Transportation (Caltran),75 the court re-

65 See U.N. Human Development Report 2007/2008, Sum-
mary at 15, available at http://hdr.undp.org/en/media/HDR_
20072008_Summary_English.pdf.

66 Executive Order S-3-05, available at http://gov.ca.gov/
executive-order/1861/.

67 912 F.2d 478 (D.C. Cir. 1990).

68 City of Los Angeles v. Nat’l Highway Traffic Safety Ad-
ministration, 912 F.3d 478 (D.C. Cir. 1990). Id. at 482 (Gins-
berg, Ruth B., concurring), 486 (Ginsberg, D.H., Opinion for
the Court), overruled on other grounds, Florida Audubon Soci-
ety v. Bentsen, 94 F.3d 658, 669 (D.C. Cir. 1996).

69 City of Los Angeles v. Nat’l Highway Traffic Safety Ad-
ministration, 912 F.3d 478, 487–88 (D.C. Cir. 1990).

70 538 F.3d 1172 (9th Cir. 2008) (denying petition for re-
hearing with suggestion for rehearing en banc, vacating and
withdrawing opinion at 508 F.3d 508 (9th Cir. 2007), and pub-
lishing new opinion).

71 Id. at 1221.
72 Id. at 1223.
73 Id. at 1221–22.
74 Id. at 1223–24. Although the court distinguished City of

Los Angeles because the petitioner in that case ‘‘fail[ed] even
to allege that [the less than one percent increase in emissions]
would produce any marginal effect’’ on global warming, the
court also agreed with the dissent in City of Los Angeles that
the agency should have provided ‘‘some articulated criteria . . .
in terms of contribution to global warming that is grounded in
the record and available scientific evidence.’’ Id. at 1224–25.

75 Sacramento County Case No. 07C500967, Ruling After
Hearing, Nov. 12, 2007.
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jected Caltran’s position, reasoning that ‘‘[w]hile CEQA
does not require an agency to foresee the unforesee-
able, [it] does require an agency to use its best efforts
to find out and disclose all that it reasonably can,’’ and
that ‘‘[o]nly after thorough investigation may an agency
find that a particular impact is too speculative for evalu-
ation and terminate its discussion of the impact.’’76

On Aug. 6, another California trial court followed suit
in Center for Biological Diversity v. City of Desert Hot
Springs,77 holding that an Environmental Impact Re-
port for a proposed residential and commercial devel-
opment project in Desert Hot Springs, Calif. was insuf-
ficient because it failed to make a ‘‘meaningful attempt’’
to analyze the project’s effects on global warming.

The trial court, like the court in Environmental Coun-
cil of Sacramento, rejected the city’s argument that the
absence of statewide CEQA significance thresholds or
guidelines for greenhouse gas emissions exonerated the
agency of the duty to analyze such emissions in CEQA
documents: the court quoted the Ninth Circuit’s state-
ment in Center for Biological Diversity that ‘‘the cumu-
lative impact of greenhouse gases is ‘precisely the kind
of cumulative impacts analysis that NEPA requires
agencies to conduct.’ ’’78

The court emphasized that even though it could be
true that projects’ effects on global warming are too
speculative in the absence of guidance from the Califor-
nia Air Resources Board or the federal Environmental
Protection Agency, the agency could not simply assert
this speculation without first making some attempt to
determine whether the project would have a significant
effect on climate change.

Lack of CEQA Standards
Despite this growing judicial and legislative insis-

tence that agencies analyze climate change impacts un-
der CEQA, no statewide thresholds currently exist to
guide lead agencies in those determinations. Under S.B.
97, the Office of Planning and Research guidelines will
not be promulgated until July 2009.

To help fill this void, the California Air Pollution Con-
trol Officers’ Association released a White Paper in
January 2008 outlining three broad approaches that
lead agencies could take in making significance deter-
minations: (1) no numeric significance threshold for
greenhouse gas emissions, whereby significance would
be determined on a case-by-case basis and/or through
the use of presumptions; (2) a threshold of zero, under
which any project that would release greenhouse gases
would require an Environmental Impact Report; and (3)
a non-zero threshold that also could include a tiered ap-
proach, under which projects could be presumed not
significant if they complied with certain numerical
thresholds, fell within specified ‘‘green’’ categories,
and/or complied with A.B. 32- and S-3-05-compliant
general plans.79 Although the document did not advo-
cate any one of these three approaches, it provided de-
tailed discussions of each.

On June 19, 2008, the Office of Planning and Re-
search issued a technical advisory to give some further
guidance.80 Though this document also provided no
thresholds, the technical advisory advised lead agencies
to ‘‘undertake a project-by-project analysis, consistent
with available guidance and current CEQA practice.’’81

Echoing the decisions in Environmental Council of Sac-
ramento and Desert Hot Springs, the advisory warned
that ‘‘[l]ead agencies should not dismiss a proposed
project’s direct and/or indirect climate change impacts
without careful consideration, supported by substantial
evidence.’’82 But no explanation was provided of what
might constitute such ‘‘substantial evidence’’ of a
project’s significant effect on climate change.

Air Resources Board’s Preliminary Draft
On Oct. 24, 2008, the California Air Resources Board

released its preliminary draft staff proposal, which set
forth its recommended approaches for setting interim
significance thresholds for greenhouse gas emissions
under CEQA.

Although these merely are draft guidelines to assist
the Office of Planning and Research in preparing the
guidelines mandated by S.B. 97, the draft proposal
gives a first glimpse of what those statewide guidelines
might ultimately resemble. The document states that
CARB will release its final recommendations in early
2009.

The draft proposal gives recommended guidelines for
assessing the significance of greenhouse gas emissions
created by industrial projects, on the one hand, and
residential and commercial projects on the other.

For industrial projects, the proposal suggests that a
project be presumed not to have a significant impact on
climate change if it (1) falls within an existing statutory
or categorical exemption under CEQA and its guide-
lines; and (2) meets interim CARB performance stan-
dards for construction and transportation-related emis-
sions, and emits less than 7,000 metric tons of green-
house gases per year from non-transportation related
sources.83

The 7,000 metric ton threshold for non-transportation
related industrial emissions was derived, CARB ex-
plains, from a study showing that 93 percent of total in-
dustrial boiler input capacity corresponds to boilers
that have emissions of 4,660 metric tons per year. CARB
took that 4,660 metric ton emissions level and incorpo-
rated estimated additional emissions from process
losses, purchased electricity, and water use and waste-
water treatment to arrive at an estimated total emis-
sions level of 7,000 metric tons per year for the typical
industrial boiler.

For residential and commercial projects, CARB pro-
posed another tiered approach whereby a project will

76 Id. at 11.
77 Riverside County Case No. RIC 464585, Ruling on Peti-

tion for Writ of Mandate, Aug. 6, 2008.
78 Id. at 2. The quoted language comes from the Ninth Cir-

cuit’s 2007 opinion in Center for Biological Diversity, which
the Ninth Circuit substantially reaffirmed in its August opin-
ion.

79 CAPCOA White Paper, supra note 2.

80 Governor’s Office of Planning and Research, CEQA, and
Climate Change: Addressing Climate Change Through Califor-
nia Environmental Quality Act (CEQA) Review, June 19, 2008
[hereinafter Technical Advisory], available at http://
www.climatechange.ca.gov/publications/agencies/OPR-1000-
2008-018.PDF.

81 Id. at 6.
82 Id.
83 These include combustion-related components, process

losses, purchased electricity, and water usage and wastewater
discharge. See CARB Draft Proposal, supra note 1, at 7.

7

DAILY ENVIRONMENT REPORT ISSN 1060-2976 BNA 1-5-09

http://www.climatechange.ca.gov/publications/agencies/OPR-1000-2008-018.PDF
http://www.climatechange.ca.gov/publications/agencies/OPR-1000-2008-018.PDF
http://www.climatechange.ca.gov/publications/agencies/OPR-1000-2008-018.PDF


be presumed not significant if it: (1) is exempt under
existing statutory or categorical exemptions; (2) com-
plies with a CEQA-approved plan addressing green-
house gas emissions that meets certain additional crite-
ria; 84 and (3) meets CARB minimum performance stan-
dards for construction-related emissions and operations
and emits, with performance standards or equivalent
mitigation, no more than an unspecified threshold of
metric tons of carbon dioxide per year.

Air Pollution Control Officers’ White Paper
The California Air Resources Board’s approach

adopts a form of the non-zero threshold approach de-
scribed in the California Air Pollution Control Officers’
Association White Paper. Although this approach poses
less administrative difficulties than either the no thresh-
old or the zero-threshold options outlined in the White
Paper, CARB’s 7,000 metric ton of emissions threshold
for industrial sources appears to be unconnected to any
investigation of actual impact on the environment.

This section will review the approaches in the air pol-
lution control officers’ White Paper rejected by CARB,
evaluate the merits of CARB’s approach, and propose a
different basis for establishing numerical threshold-
setting based on the greenhouse gas reductions embod-
ied in Executive Order S-3-05 and suggested in the
White Paper: thresholds geared towards reducing state-
wide emissions to 1990 levels by 2020 and 80 percent
below 1990 levels by 2050.

No-Threshold Approach
Under the White Paper’s ‘‘no-threshold’’ approach,

lead agencies would not apply any numerical threshold
in determining significance with respect to climate
change. Instead, the lead agencies could use presump-
tions of significance or non-significance, or not use pre-
sumptions and instead could analyze each proposed
project afresh based on numerical or non-numerical cri-
teria.

The White Paper acknowledges, however, that absent
some type of presumption there would be a significant
risk of inconsistent determinations with respect to
projects with similar emissions levels, making climate
change significance determinations subject to challenge
on the basis of arbitrariness.85

CARB’s preliminary draft proposal advisably did not
adopt this no-threshold approach, which would be ex-
tremely difficult to implement. Most obviously, unlike
in the arena of non-greenhouse gas air pollutants, there
appear to be no non-quantitative factors that weigh on
the significance determination for greenhouse gas
emissions, such as noxious odors, and/or whether the
project will be built near a hospital, school, or other

sensitive site.86 The harmful effects from greenhouse
gases come from their quantitative buildup in the atmo-
sphere.

Although the use of presumptions would ease the dif-
ficulty of determining significance in the absence of
qualitative factors, that approach poses its own prob-
lems. Under a ‘‘significance presumption’’ regime, each
proposed project would be presumed to have a signifi-
cant effect on the environment unless project propo-
nents could demonstrate that a particular project’s
emissions are not significant and would not entail a cu-
mulatively considerable impact on the environment.

This likely would be very difficult to do in any given
case. Although the California court of appeal has stated
that the ‘‘one additional molecule rule’’ is not the stan-
dard for making CEQA significance determinations,87 it
is difficult to argue against the conclusion that, in the
realm of climate change, there is at least a ‘‘fair argu-
ment’’ that the incremental effects of any amount of ad-
ditional greenhouse gas emissions cumulatively are
considerable in light of the magnitude of the existing
problem.

Ultimately, a significance presumption likely would
require preparation of Environmental Impact Reports
for virtually every proposed project with emissions
above zero. While such an approach might sound rea-
sonable, especially in light of the significant emissions
cuts called for by A.B. 32 and S-3-05, in practice such a
rule could dilute the effectiveness of CEQA significance
determinations by prompting agencies to prepare large
numbers of statements of overriding considerations to
avoid blocking projects that could not mitigate emis-
sions to a zero level.

For projects with small emissions levels, there almost
always would be some ‘‘economic, legal, social, techno-
logical or other’’ benefit that could be considered to
override a small prospective amount of greenhouse gas
emissions. As such policy determinations ‘‘lie[] at the
core of the lead agency’s discretionary responsibility
under CEQA,’’88 they would be difficult to challenge. If
declarations of overriding considerations became the
norm for small emissions projects, CEQA’s efficacy as a
tool for mitigating climate change impacts would be di-
minished.89

84 Specifically, the project would have to (1) meet a commu-
nity level emissions target consistent with statewide emission
limits in A.B. 32 and, where the plan will apply beyond 2020,
Executive Order S-3-05; (2) be consistent with a
transportation-related emissions reduction target adopted by
ARB pursuant to S.B. 375; (3) include an emissions inventory
and mechanisms to regularly monitor and evaluate emissions;
(4) include specific, enforceable emissions requirements; (5)
incorporate mechanisms that allow the plan to be revised to
meet targets; and (6) have a certified final CEQA document un-
der guidelines section 15152(f).

85 CAPCOA White Paper, supra note 2, at 25.

86 Compare, e.g., Bay Area Air Quality Management Dis-
trict CEQA guidelines: Assessing the Air Quality Impacts of
Projects and Plans, December 1999, available at http://
www.baaqmd.gov/pln/ceqa/ceqa_guide.pdf, at 12–25 (describ-
ing BAAQMD significance thresholds, including some guide-
lines that depend on whether emissions of given pollutants
would cause a violation of local ambient air quality standards,
and additional guidelines that relate to odors and exposure of
sensitive receptors to toxic air contaminants); with County of
San Diego Guidelines for Determining Significance and Re-
port Format and Content Requirements, March 19, 2007, at 11–
14, available at http://www.co.san-diego.ca.us/dplu/docs/AQ-
Report-Format.pdf.

87 Communities for a Better Environment v. California Re-
sources Agency, 103 Cal. App. 4th 98, 120 (Cal. Ct. App. 2002).

88 City of Marina v. Board of Trustees of the Cal. State
Univ., 39 Cal. 4th 341, 368 (Cal. Ct. App. 2006).

89 Also, to the extent such an approach causes agencies to
adopt statements of overriding considerations for projects with
very small greenhouse gas emissions levels, it could lead to de
facto adoption of a ‘‘ratio’’ theory of the type rejected in Kings
County Farm Bureau v. City of Hanford, under which agencies
arrive at non-significance determinations when added emis-
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Even more serious problems are posed by a presump-
tion of non-significance. Under a non-significance pre-
sumption, projects would be presumed not to be signifi-
cant unless project opponents could present sufficient
evidence to demonstrate otherwise.

This approach almost certainly would violate CEQA’s
‘‘fair argument’’ standard, to the extent agencies re-
fused to find an effect significant in the face of equivo-
cal evidence. ‘‘Under th[e] ‘fair argument’ standard, an
EIR must be prepared even if other substantial evidence
shows no significant environmental effect.’’90 Thus, to
the extent a ‘‘fair argument’’ exists for significance, that
argument must prevail even if an equally strong argu-
ment exists to the contrary.

At the very least, to comply with the fair argument
standard, any presumption of non-significance would
have to be very easy to rebut, with any substantial evi-
dence of significance being conclusive on the need to
prepare an Environmental Impact Report.

Another problem with an insignificance presumption
is that it conflicts with the rule of CEQA guideline 14
C.C.R. § 15145, Desert Hot Springs, and Environmental
Council of Sacramento that agencies may not simply
refuse to make significance determinations based on
declarations of speculativeness without first conducting
a thorough investigation.

As the White Paper acknowledges, ‘‘a presumption of
insignificance could be based on the perspective that it
would be speculative to attempt to identify the signifi-
cance of greenhouse gas emissions from a project rela-
tive to climate change on a global scale.’’91 But if the de-
cisions in Desert Hot Springs, Environmental Council,
Center for Biological Diversity, and CEQA guideline 14
C.C.R. § 15145, mean anything, it is that agencies may
not simply conclude (or presume) that no Environmen-
tal Impact Report is warranted because climate change
impacts are ‘‘speculative’’—they must at least conduct a
thorough investigation first.

Finally, a non-significance presumption approach
also is at odds with the factors used to determine the
‘‘intensity’’ component of significance determinations
under NEPA, under which cases can serve as persua-
sive authority for interpreting CEQA.92

Almost all factors used to evaluate the intensity of an
environmental impact under NEPA weigh on the side of
significance where climate change impacts are con-
cerned.

Under NEPA, intensity is evaluated by considering
the degree to which: (1) a proposed action will affect
public health or safety; (2) the effects on the environ-
ment are likely to be highly controversial; (3) the pos-
sible effects on the human environment are highly un-
certain or pose unique or unknown risks; (4) the action
may establish a precedent for future actions with sig-
nificant effects, or represent a decision in principle
about a future consideration; (5) the action is related to
other actions with individually insignificant but cumu-
latively significant impacts; and (6) the action may ad-

versely affect an endangered or threatened species or
its habitat.93 The uncertainty, controversy, and ‘‘related
to other actions’’ factors, at least, are likely to be met in
cases involving CEQA analysis of greenhouse gas emis-
sions.

Ultimately, the absence of any thresholds for CEQA
climate change significance determinations is unlikely
to be a workable solution.

The use of presumptions without any numerical
threshold would, as a practical matter, entail either sig-
nificance determinations in virtually all cases or a pre-
sumption of non-significance that could conflict with
CEQA’s ‘‘fair argument’’ standard.

As the Office of Planning and Research stated in its
June 19 technical advisory, ‘‘the global nature of cli-
mate change warrants investigation of a statewide
threshold of significance for [greenhouse gas] emis-
sions’’ rather than ‘‘local or regional definitions’’ un-
moored to any uniform cutoff.94

Zero-Threshold Approach
The second approach outlined in the California Air

Pollution Control Officers’ Association White Paper—
also not adopted in the CARB draft guidelines—is a
zero-threshold regime. Under this approach, an Envi-
ronmental Impact Report would be required for any
project that would cause any increase in greenhouse
gas emissions greater than zero.

This approach is problematic for the same reasons as
the presumption of significance discussed above: the
possibility that projects routinely would be approved
through declarations of overriding considerations, due
to the difficulty of mitigating emissions to a below-zero
level.

There also are practical problems with the zero
threshold: because the significance threshold would be
zero, as the California Air Pollution Control Officers’
Association paper explains, almost no project would be
able to comply with CEQA’s requirement of mitigation
to a less-than-significant level other than through off-
setting emission reduction credits—credits that may not
be available in sufficient quantities to permit offsetting
for all projects, and that tend to vary in quality.95

Nor is the problem likely to be solved by categorical
exemptions. Although CEQA permits such exceptions,
they may not be available under CEQA for small-scale
projects that emit greenhouse gases. CEQA guideline 14
C.C.R. § 15300.2(b) provides that ‘‘[a]ll exemptions for
these classes [of projects from CEQA] are inapplicable
when the cumulative impact of successive projects of
the same type in the same place, over time is signifi-
cant.’’

CEQA guideline 14 C.C.R. § 13500.2(c) further under-
mines the availability of a categorical exemption where
climate change is involved: ‘‘a categorical exemption

sions of pollutants would constitute only a small percentage of
existing emissions. 221 Cal. App. 3d 692 (Cal. Ct. App. 1990).

90 Communities for a Better Environment v. California Re-
sources Agency, 103 Cal. App. 4th 98, 106–107 (Cal. Ct. App.
2002).

91 CAPCOA White Paper, supra note 2, at 25.
92 Bowman v. City of Berkeley, 122 Cal. App. 4th 572, 591

(Cal. Ct. App. 2004).

93 Center for Biological Diversity v. National Highway Traf-
fic Safety Administration, 538 F.3d 1172, 1220 (9th Cir. 2008).

94 Technical Advisory, supra note 80, at 4.
95 CAPCOA White Paper, supra note 2, at 28. The White Pa-

per explains that high quality emission reduction credits are
those ‘‘generated by actions or projects that have clearly dem-
onstrated emission reductions that are real, permanent, verifi-
able, enforceable, and not otherwise required by law or regu-
lation.’’ Id. Lower-quality credits result ‘‘[w]hen the pre-or-
post-project emissions are not well quantified or cannot be
independently confirmed’’ or ‘‘if the reductions are temporary
in nature.’’ Id.
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[from CEQA] shall not be used for an activity where
there is a reasonable possibility that the activity will
have a significant effect on the environment due to un-
usual circumstances.’’

Non-Zero Threshold Approach
The third option posed by the White Paper—a form of

which CARB Adopted in the Draft Proposal—is a non-
zero threshold, whereby greenhouse gas emissions are
considered not significant if they fall below some ‘‘de
minimis’’ level, and/or fit within a preset framework for
determining significance.

One form of this approach is a tiered analysis, under
which a project would be presumed not to be significant
if it meets any of various criteria, such as consistency
with an A.B. 32-compliant regional or general plan or
compliance with preset mitigation standards. These cri-
teria could be tied to A.B. 32 and S-3-05, such as by es-
tablishing a significance threshold for projects that
comply with a general plan or regional plan that meets
those goals.96 Such a tiering method would permit
agencies to use ‘‘multiple methodologies to demon-
strate [greenhouse gas] significance’’ to ‘‘facilitate the
determination of significance for a broad range of
projects/plans that would otherwise be difficult to ad-
dress with a single non-compound methodology.’’97

A non-zero threshold regime is much more adminis-
trable than either a zero-threshold or a no-threshold re-
gime and does not pose the potential for declarations of
overriding considerations overwhelming CEQA review
raised by a zero threshold.

CARB adopted a form of this non-zero threshold ap-
proach in its draft proposal, by suggesting that there be
different significance standards for commercial/
residential and industrial projects, taking into account
compliance with CEQA-approved plans and CARB per-
formance guidelines.

One advantage to a non-zero threshold is that it de-
creases the likelihood that agencies will dismiss green-

house gas emissions as ‘‘speculative’’ after conducting
inconclusive investigations. CEQA guideline 14 C.C.R.
§ 15145 permits an agency to ‘‘terminate discussion of
[an] impact’’ based on a determination that the ‘‘impact
is too speculative for evaluation,’’ so long as the agency
first conducts a thorough inquiry.

However, investigations are not likely to yield certain
results in the area of climate change, and without
thresholds many agencies likely will conclude after in-
vestigation that no Environmental Impact Report is
warranted.

Such an approach, if widespread, would undermine
the purpose of CEQA climate change review. The Sac-
ramento Development Services Department, for ex-
ample, recently declined to determine significance for
the city’s proposed 2030 general plan, stating that ‘‘the
significance of . . . impacts on climate change cannot be
determined because: there are no published State
thresholds, targets or methodologies for making the de-
termination,’’ and ‘‘it is not known how much of the
emissions from new development are truly ‘new’ or
would be transferred from somewhere else.’’98

Numerical thresholds would head off such equivoca-
tion. But several potential pitfalls exist in determining
non-zero thresholds. One is that any threshold must be
supported by substantial evidence. 99 Although ‘‘the
mere existence of significant cumulative impacts
caused by other projects alone’’ is not substantial evi-
dence that an individual project’s incremental effects
are cumulatively considerable,100 an Environmental Im-
pact Report must be prepared where a project’s incre-
mental effects ‘‘are significant when viewed in connec-
tion with the effects of past projects, the effects of other
current projects, and the effects of probable future
projects.’’101 Second, under Communities, determina-
tions of non-significance simply may not rely on a
project’s compliance with requirements embodied in a
separate statute or ordinance, if there is other evidence
showing a fair argument the other way. Third, consid-
eration of cumulative impacts must be made not by
comparing the additional incremental impact against
the magnitude of existing emissions, but by considering
existing and additional impacts as a whole.

‘‘[T]he relevant question . . . is not how the effect of
the project at issue compares to the preexisting cumu-
lative effect, but whether any additional amount of ef-
fect should be considered significant in the context of
the cumulative effect.’’102 Any non-zero threshold ap-
proach, whether based on a tiered method or not, must
satisfy these requirements.

The California Air Resources Board draft proposal’s
7,000 metric ton emissions limit for industrial sources
runs afoul of the first and third of these principles. First,
it does not appear to be linked to any actual assessment
of the impact of greenhouse gas emissions on the envi-
ronment, and thus arguably is not based on substantial

96 See CAPCOA White Paper, supra note 2, at 41.
97 CAPCOA White Paper at 37. Under the proposed tiered

approach set forth in the White Paper, the agency would first
determine whether the proposed project or plan is consistent
with a regional plan (RP) or general plan (GP) that provides
for emissions reduction to 1990 levels by 2020, as required un-
der A.B. 32. Alternatively, the agency would determine
whether the project falls within a number of ‘‘exempt’’ catego-
ries set forth in S.B. 97, such as projects funded under the No-
vember 2006 Proposition 1B (the Highway Safety, Traffic Re-
duction, Air Quality and Port Security Bond Act) and 1C (the
Disaster Preparedness and Flood Prevention Bond Act). If nei-
ther of these criteria were met, the agency would determine
whether the proposed plan or project is included in something
called a ‘‘green list,’’ which would be a list of ‘‘projects that are
deemed a positive contribution to California efforts to reduce
GHG [greenhouse gas] emissions.’’ Id. at 39. Fourth, if none of
the foregoing criteria is met, an agency would determine
whether a project is consistent with an appropriate general
plan’s greenhouse gas emissions reduction plan, that has itself
been subjected to CEQA review. Finally, if none of the forego-
ing standards is satisfied, the White Paper explains that agen-
cies could use a tiered methodology to analyze and mitigate
greenhouse gas emissions. This methodology would set forth
mitigation strategies and emissions thresholds specific to par-
ticular types of projects, such as commercial, industrial, and
residential. The White Paper outlines several options for
thresholds, such as requiring projects to mitigate their green-
house gas emissions to below zero levels, or to some non-zero
level deemed not significant.

98 See letter from attorney general’s office re: Draft EIR for
Sacramento 2030 General Plan, Aug. 29, 2008, available at
http://ag.ca.gov/globalwarming/pdf/comments_Sacramento_
GP.pdf#xml=http://search.doj.ca.gov:8004/AGSearch/
isysquery/07df0cca-b0f1-49bc-b006-afc834320706/1/hilite/.

99 CEQA Guidelines, 14 C.C.R. § 15064.7(b).
100 CEQA Guidelines, 14 C.C.R. § 15064(h)(4).
101 CEQA Guidelines, 14 C.C.R. §§ 15065(a)(3), 15130(a).
102 Communities for a Better Environment v. California Re-

sources Agency, 103 Cal. App. 4th 98, 120 (Cal. Ct. App. 2002).
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evidence that the environmental impacts of projects in
excess of the threshold create a cumulatively consider-
able incremental contribution to a cumulative effect,
whereas those below the threshold do not.

To reach the 7,000 metric ton cutoff for industrial
projects, CARB explains in the draft proposal that it
simply estimated the total yearly greenhouse gas emis-
sions from a typical industrial boiler, and adopted that
amount as the significance threshold. It reasoned that:
(1) combustion emissions are the primary source of
greenhouse gas emissions from industrial sources, with
industrial boilers being a ‘‘top contributor to industrial
combustion emissions’’; (2) boilers that emit at least
4,660 metric tons per year represent 93 percent of total
industrial boiler input capacity; and (3) a typical boiler
with 4,660 metric tons per year of emissions would have
total emissions of approximately 7,000 metric tons per
year.103 Nothing in the draft proposal indicates it is
based on an actual investigation into the environmental
effects of particular amounts of greenhouse gas emis-
sions.

The CARB draft proposal’s method also arguably
runs afoul of Kings County’s and Communities’ rule
against basing significance determinations on a com-
parison of incremental additions to the magnitude of
existing emissions.

Setting the significance level at 7,000 metric tons
would sweep in approximately 90 percent of green-
house gas emissions from new industrial projects state-
wide.104 The draft proposal states, ‘‘ARB staff’s objec-
tive [was] to develop a threshold of significance that
will result in the vast majority’’ (approximately 90 per-
cent statewide) of emissions ‘‘from new industrial
projects being subject to CEQA’s requirement to impose
feasible mitigation.’’ ARB staff believes this can be ac-
complished with a threshold that allows small projects
to be considered insignificant.’’105 However, this ap-
proach is roughly equivalent to deeming a project not
significant because it will comprise only 1 percent of ex-
isting emissions—the precise method rejected by the
Kings County court (indeed, it is less defensible to the
extent it permits a greater ‘‘de minimis’’ cushion).

Contrary to Kings County and Communities, it mea-
sures significance by reference to the percentage of ex-
isting emissions to which a given project corresponds,
instead of measuring cumulative impacts as a whole. It
also fails to take account of the possibility that a prolif-
eration of small projects could have a more substantial
impact than a limited number of larger projects subject
to the significance threshold.

Conclusion
But what threshold could avoid these problems? In

the end, there are only two non-arbitrary choices for a
numerical greenhouse gas emissions threshold: (1) a
zero threshold, on the view that all greenhouse gas
emissions are significant in the context of global cli-
mate change; or (2) some threshold established by ref-
erence to the amount of greenhouse gas reductions nec-
essary to meet the goals embodied in A.B. 32 and S-3-
05.

Setting thresholds based on A.B. 32 and S-3-05 is the
preferable option, from both a legal and a practical
standpoint. Practically, such thresholds would forestall
the potential for overuse of statements of overriding
considerations posed by a zero threshold by giving
businesses a defined level below which to mitigate
emissions.

Legally, thresholds linked to A.B. 32 and S-3-05 likely
would withstand judicial scrutiny under Kings County’s
and Communities’ requirement that cumulative envi-
ronmental effects be analyzed in totality, by reference
to the gravity of the existing situation. Also, because the
long-term goals embodied in A.B. 32 and S-3-05 are not
arbitrary—they reflect the level of emissions reductions
scientists recommend to avoid a dangerous risk of cli-
mate change—they likely will be held to meet the sub-
stantial evidence standard of CEQA guideline 15064.7.

Finally, such thresholds would be forward-looking:
Rather than basing a significance cutoff on a targeted
percentage of existing industrial emissions, as does the
draft proposal, such an approach would examine the to-
tal emissions reductions needed to meet the A.B. 32 and
S-3-05 goals.

Even the draft proposal appears to endorse this ap-
proach: it states, ‘‘[s]taff is proposing the use of a quan-
titative significance threshold at least until such time
that performance standards, such as A.B. 32 regulatory
requirements, are in place to ensure mitigation of sig-
nificant impacts of GHG emissions from projects in the
industrial sector.’’106

The question is how thresholds based on A.B. 32 and
S-3-05 could be formulated. The California Air Pollution
Control Officers’ Association White Paper provides sev-
eral possibilities, including requiring emission reduc-
tions targeted to particular economic sectors and/or
geographic regions or uniformly across all sectors,
and/or ‘‘decision tree’’ approaches whereby projects
could be deemed not significant if they fell within cer-
tain exempt categories within S.B. 97 and/or complied
with an A.B. 32- and S-3-05-compliant general plan.107

However, it is unclear where the impetus for such
thresholds would come from. Although A.B. 32 tasks
CARB with drafting rules and regulations to achieve
maximum technologically feasible and cost-effective
greenhouse gas emission reductions, that mandate ex-
pressly is not linked to S-3-05’s 2050 goal. One thing is
certain, however: creating statewide thresholds linked
to A.B. 32 and S-3-05 would require much time and
study, and such thresholds likely could not be formu-
lated by the time the Office of Planning and Research
releases its draft guidelines in July 2009.

For the time being, it remains to be seen whether the
California Air Resources Board’s proposal can with-
stand challenge, and whether the Office of Planning
and Research will incorporate it into the July 2009
guidelines.
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