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Responsible Energy Policies Are Not A Zero-Sum Game 

Law360, New York (September 18, 2013, 6:13 PM ET) -- According to the International Energy Agency, 

the U.S. is poised to be nearly energy self-sufficient by 2035.[1] An increase in domestic production by a 

record 766,000 barrels a day has driven the share of demand satisfied by net petroleum imports down 

20 percent since 2005.[2] 

 

This growth has led to calls for Congress to lift the limit on oil exports that it enacted in the 1970s, 

driven by an Arab oil embargo that showed how truly vulnerable the U.S. was to the vicissitudes of 

Middle East politics.[3] America’s move toward energy independence is welcome news with the world 

on the brink of intervention in the Syrian civil war.[4] 

 

Two polarizing flashpoints have emerged in this domestic energy revolution: hydraulic fracturing and the 

Keystone XL pipeline. A lot of spectacle and misinformation has been spread about these, from images 

of flaming faucets[5] to giant, inflatable pipes,[6] in an effort to ban them outright. 

 

Calls for a ban on these projects, however, ignore the fundamental fact that it is simply not possible for 

the U.S. to abruptly pivot to an all-renewable energy policy. Only a dialogue based on facts, making 

realistic assumptions, can generate the precise and nuanced energy policy necessary to achieve 

significant pollution reductions in the real world. 

 

Fracking 

 

Fracking is the high-pressure injection of a mix of fluids and substances called “proppants” into an oil or 

gas reservoir. The mix, injected under pressure, fractures the reservoir rock, allowing oil or natural gas 

to flow back to the well.[7] 

 

Opponents of the process obfuscate the issues by lumping together many different extraction-related 

processes[8] and further ignore the variations in hydraulic fracturing operations located in different 

states.[9] They also ignore the facts that hydraulic fracturing is undertaken within a well-regulated field 

of state and local laws,[10] many studies show there is no danger of contamination of either 

groundwater or air,[11] and hydraulic fracturing has been in operation in California for over 30 years 

with no reported environmental damage.[12] 
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Even accepting a small risk that rogue operators will endanger the environment with remediable 

releases, the true value of hydraulic fracturing appears when compared to the alternative. Hydraulic 

fracturing continues to unlock “unconventional” sources of hydrocarbons and boosted U.S. natural gas 

reserves by 90 percent.[13] 

 

It is estimated that replacing coal with natural gas worldwide would cut about 40 percent of carbon 

emissions linked to global warming, and the transition away from coal to gas power has already reduced 

U.S. carbon dioxide emissions by 200 million tons over the last several years.[14] 

 

The Keystone XL Pipeline 

 

Another flashpoint issue in the debate on how to shape energy policy is the proposed Keystone XL 

pipeline, the fourth phase of a larger pipeline project that aims to provide a path for oil from Canadian 

tar sands and the Bakken shale to refineries in Nebraska and Texas.[15] 

 

Debates balance the possible environmental effects of the pipeline[16] with the safety measures 

implemented[17] and the economic boost the pipeline will generate.[18] What is less considered, 

however, are the alternatives to building the pipeline. 

 

One researcher has stated that coal presents a climate challenge 1,500 times greater than that 

presented by crude from Canadian tar sands.[19] Because of the rising demand for fuel in Asia, Canada’s 

tar sands will be exploited whether the pipeline is built or not. If not by pipeline, these resources can be 

transported by train or boat.[20] 

 

Further, the Canadian government has begun exploring alternatives that would ship the oil to the 

Canadian coast, from there to be refined in China.[21] As compared to the U.S., Chinese refineries are 

often antiquated,[22] and Chinese oil firms are subjected to much less state protection and much less 

oversight.[23] And moving the tar sands to the West Coast, where they will be shipped to other 

countries, is not a net benefit to the climate. 

 

A Balanced Way Forward 

 

Renewable energy sources, such as wind and solar power, present viable technologies for reducing U.S. 

greenhouse gas emissions and are necessary for long-term U.S. energy independence.[24] Unlike 

activists opposing hydraulic fracturing and the Keystone XL pipeline, federal renewable energy 

generation[25] and consumption targets[26] recognize that renewable energy sources have limitations 

of their own, including intermittency and expense,[27] lack of infrastructure[28] and challenges from 

cultural or environmental groups[29] and neighboring landowners engaged in NIMBYism.[30] 

 

In order for the U.S. to move toward renewable energy while preserving economic growth, the 

government must adopt a precise set of priorities that sets a positive path forward economically and 

environmentally. We offer the following proposal as a concrete, economically viable and rational means 



 

 

towards these goals. 

 

Energy policy for the U.S. should be directed by the federal government, which can preempt state and 

local meddling, streamline infrastructure approvals and create consistency where none presently exists. 

Thus, we call upon Congress and the president to act on these policies in short order. 

1. The federal government should approve the Keystone XL pipeline project and eliminate all 
hydraulic fracturing moratoria, thus increasing the supply of domestic oil and natural gas and 
insulating the U.S. economy and U.S. energy efficiency measures from geopolitical shocks. 
  

2. Legislation should be enacted to streamline the permitting process for renewable energy 
projects.[31] 
  

3. Legislation should be approved that grants subsidies to utilities to revamp existing energy grids 
in order to facilitate integration with new renewable projects. 
  

4. Legislative incentives should be offered to continually phase out coal-fired power generators as 
possible, replacing them with natural gas.[32] 
  

5. Implement staged nationwide emissions standards for existing sources of greenhouse gases, in 
line with recommendations from a comprehensive, independent study that considers both 
environmental and economic effects to generate emissions targets (for various sources, from 
electric plants to automobiles) that are spread out at five- and 10-year intervals with a 
reasonable emissions goal set for 2035. 
  

6. Implement staged nationwide energy efficiency measures for buildings, industry and transport, 
in line with recommendations from the above study. 
  

7. Achieve the administration’s target of 20 percent of government power sourced from 
renewable sources by 2020. 
  

8. Achieve energy independence by 2035 through a combination of renewable energy sources (the 
percentage of which should continue to grow), natural gas and, to a lesser extent, other fossil 
fuels. 

 

It Worked in Los Angeles 

 

A similarly comprehensive and nuanced plan incorporating technological innovation, emission reduction 

standards and other long-term measures[33] has allowed Los Angeles to grow exponentially while 

significantly reducing air pollutants.[34] 

 

This balancing act, allowing for growth while gradually replacing the largest pollution producers through 

reasonable technological mandates, is exactly what is needed to put the U.S. on an economically stable 

and energy-independent path toward a cleaner future. 

 

-- By Jeffrey D. Dintzer and John C. O’Hara, Gibson Dunn & Crutcher LLP 
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