
Award of exemplary
damages in Cardiff
Bus case raises the
stakes for claimants in
damages actions

Marc Israel,headof
competition,Macfarlanes

On 5 July the Competition Appeal
Tribunal (CAT) handed down its
judgment in the Cardiff Bus case,
awarding damages in a ‘follow-on’
claim for the first time. This is also
the first case in which exemplary
damages for a breach of competition
lawhavebeenawarded.
InJanuary2011, 2Travel brought a

claimagainst Cardiff Bus following a
2008 decision of the Office of Fair
Trading (OFT) which found that, by
engaging in predatory conduct,
Cardiff Bus had infringed the Com-
petition Act by abusing a dominant
position in themarket. In particular,
when 2 Travel launched a no-frills
bus service, Cardiff Bus introduced
its own no-frills service on the same
routesandat similar timesof theday,
with exclusionary and predatory
intent. Shortly after 2 Travel’s exit
from the market, Cardiff Bus with-
drew its ownno-frills service.
In its claimbefore theCAT2Travel

claimed for lossesunderanumberof
heads including lossofprofits, lossof
capital asset, loss of commercial op-
portunity, wasted staff andmanage-
ment time, and liquidation costs.
2 Travel also claimed exemplary
damages, whose purpose is to ‘pun-
ish and deter’ the defendant in addi-
tion to compensatory damages that
mightbeawarded.Although theCAT
dismissedmost of 2Travel’s claims it

awarded damages for loss of profits
(of £33,818.79 plus interest) and also
exemplarydamages of £60,000.
Notwithstanding the low value of

the damages awarded, this was a
landmark judgment and shows the
willingness and ability of the CAT to
deal with complex issues of causa-
tion and quantification of losses in
the context of damages claims in
competition cases.

Although 2 Travel’s claim was be-
fore the CAT, the circumstances in
which it considered exemplarydam-
ages to be appropriate are likely to
apply equally to competition claims
before theHighCourt.
Thatdamageswere awardedonan

exemplary basis is particularly note-
worthy.While theprimarypurposeof
a damages award is to compensate a
claimant’s loss, exemplary damages

canbeawardedwherecompensatory
damages alonewouldbe insufficient
to punish the defendant for ‘outra-
geous conduct’ including, as in this
case, when the defendant was or
should have been aware that its con-
ductwasprobably illegal.
The CAT also stated that when ex-

emplary damages are considered
theyshouldhavesomebearing to the
compensatorydamagesawarded– in
this case, awarding exemplary dam-
ages about twice the size of the com-
pensatory award – and that they
should have regard to the economic
size of the defendant to be “of an
order of magnitude sufficient to
make thedefendant takenotice”.

While the CAT concluded that it
was “under no illusions that this
judgment is likely to incentivise the
bringing of claims for exemplary
damages in competition cases”, in
reality it is unlikely that they will be
awarded in many cases. Therefore,
while this landmark judgment is no
doubt good news for potential
claimants considering competition-
baseddamagesactions in theUK, it is
unlikely to open the floodgates. It
does, however, raise the stakes.
NikosDimopoulos,a solicitor in
Macfarlanes’ competition team,
assistedwith thisarticle
� Formore on this topic, seeCase of
theWeek, page 13
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Kenya, Tanzania andUganda.
TheBritish subject categorycovers

those who at the time of the British
NationalityAct 1948werepotentially
citizens of a then-Commonwealth
country, but had not yet acquired
that status. A 1980 white paper as-
sessed their number at 50,000.

The British protected person cate-
gory covers people born inoneof the
formerBritishprotectorates–suchas
the Maldives, Tonga, New Hebrides
(now Vanuatu) and Sharjah – who
werenot able toobtain citizenship in
the newly independent countries. A
1977greenpaperassessed theirnum-
ber at 274,000.
Even before the act, from2002 the

UK’s corruption offences (statutory
and common law) extended to these
samecategoriesofBritishnational. It
follows that those advising on liabil-
ity under English anti-bribery legis-
lationmay need to enquire as to the
nationality andstatusof individuals.
Those from British overseas territo-
ries and Hong Kong are likely to
comeunder the jurisdictionof theact
or its antecedents. Similarly, many
peopleof southAsiandescent inEast
Africa, or of Chinese descent in
Malaysia,will be caught.
Be aware of the risks.

GibsonDunnassociateMark
Handleyassistedwith thisarticle

TheBriberyAct2010asserts theUK’s
jurisdictionoveroffencescommitted
anywhere in theworld bymillions of
individuals who are neither British
citizens nor ordinarily resident in
theUK.
Under the act, UK courts can have

jurisdiction over individuals who:
offer or pay a bribe; receive a bribe;
offerorpayabribe toa foreignpublic
official; oroveraseniormanagerwho
connives or consents to the payment
of a bribe. But the UK courts only
have jurisdiction if the offenceswere
wholly or partly committed in the
UK, or if the individual in question
has a ‘close connection’ with theUK.
It is this test that extends the reachof
the act.
The two most obvious close con-

nections are British citizens and
those ordinarily resident in theUK.
Other categories are: British over-

seas territories citizens; British over-
seas citizens; British nationals (over-
seas); British subjects; and British
protected persons. The act does not
explain or define these terms, but
they canbedescribedbriefly here.
Aswell asplaces suchas theBritish

Antarctic Territory, the Pitcairn Is-
lands and the Falklands Islands,
overseas territories include the
financial centres of Bermuda, the
British Virgin Islands, the Cayman

Islands, Gibraltar, and theTurks and
Caicos Islands. Broadly speaking,
much of the population of these
placeswill beBritishoverseas territo-
ries citizens.
Britishnational (overseas) status is

held by about half the population of
Hong Kong. It was available from
1986 to 1997 to all those who had
Britishdependent territories citizen-
ship by virtue of their connection to
HongKong, andwhoapplied for it.
British overseas citizen status is

broadly held by three categories of
people: the one million or so ethni-
cally Chinese population of the
former protected states of Penang
and Malaca (now part of Malaysia);
the ethnically Indian population of
HongKongwhodidnot apply to be a
British national (overseas) to the
extent that theywould otherwise be
stateless; and a large proportion of
the south Asian populations of

Wheels of justice go roundand round

Opinion
8 The Lawyer | 30 July 2012

The act covers offences
committed bymillions
who are neither British
citizens nor ordinarily
resident in theUK

A
LA
M
Y

Award of exemplary
damages in Cardiff
Bus case raises the
stakes for claimants in
damages actions

Marc Israel,headof
competition,Macfarlanes

On 5 July the Competition Appeal
Tribunal (CAT) handed down its
judgment in the Cardiff Bus case,
awarding damages in a ‘follow-on’
claim for the first time. This is also
the first case in which exemplary
damages for a breach of competition
lawhavebeenawarded.

InJanuary2011, 2Travel brought a
claimagainst Cardiff Bus following a
2008 decision of the Office of Fair
Trading (OFT) which found that, by
engaging in predatory conduct,
Cardiff Bus had infringed the Com-
petition Act by abusing a dominant
position in themarket. In particular,
when 2 Travel launched a no-frills
bus service, Cardiff Bus introduced
its own no-frills service on the same
routesandat similar timesof theday,
with exclusionary and predatory
intent. Shortly after 2 Travel’s exit
from the market, Cardiff Bus with-
drew its ownno-frills service.
In its claimbefore theCAT2Travel

claimed for lossesunderanumberof
heads including lossofprofits, lossof
capital asset, loss of commercial op-
portunity, wasted staff andmanage-
ment time, and liquidation costs.
2 Travel also claimed exemplary
damages, whose purpose is to ‘pun-
ish and deter’ the defendant in addi-
tion to compensatory damages that
mightbeawarded.Although theCAT
dismissedmost of 2Travel’s claims it

awarded damages for loss of profits
(of £33,818.79 plus interest) and also
exemplarydamages of £60,000.
Notwithstanding the low value of

the damages awarded, this was a
landmark judgment and shows the
willingness and ability of the CAT to
deal with complex issues of causa-
tion and quantification of losses in
the context of damages claims in
competition cases.

Although 2 Travel’s claim was be-
fore the CAT, the circumstances in
which it considered exemplarydam-
ages to be appropriate are likely to
apply equally to competition claims
before theHighCourt.

Thatdamageswere awardedonan
exemplary basis is particularly note-
worthy.While theprimarypurposeof
a damages award is to compensate a
claimant’s loss, exemplary damages

canbeawardedwherecompensatory
damages alonewouldbe insufficient
to punish the defendant for ‘outra-
geous conduct’ including, as in this
case, when the defendant was or
should have been aware that its con-
ductwasprobably illegal.

The CAT also stated that when ex-
emplary damages are considered
theyshouldhavesomebearing to the
compensatorydamagesawarded– in
this case, awarding exemplary dam-
ages about twice the size of the com-
pensatory award – and that they
should have regard to the economic
size of the defendant to be “of an
order of magnitude sufficient to
make thedefendant takenotice”.

While the CAT concluded that it
was “under no illusions that this
judgment is likely to incentivise the
bringing of claims for exemplary
damages in competition cases”, in
reality it is unlikely that they will be
awarded in many cases. Therefore,
while this landmark judgment is no
doubt good news for potential
claimants considering competition-
baseddamagesactions in theUK, it is
unlikely to open the floodgates. It
does, however, raise the stakes.
NikosDimopoulos,a solicitor in
Macfarlanes’ competition team,
assistedwith thisarticle
� Formore on this topic, seeCase of
theWeek, page 13

Holdvery
tightplease,
claimants

Lawyersmust take
care to establish the
status of clients
when advising on
theUKBriberyAct

PatrickDoris,partner,
GibsonDunn&Crutcher

Thelong
armofthe
BriberyAct

Kenya, Tanzania andUganda.
TheBritish subject categorycovers

those who at the time of the British
NationalityAct 1948werepotentially
citizens of a then-Commonwealth
country, but had not yet acquired
that status. A 1980 white paper as-
sessed their number at 50,000.
The British protected person cate-

gory covers people born inoneof the
formerBritishprotectorates–suchas
the Maldives, Tonga, New Hebrides
(now Vanuatu) and Sharjah – who
werenot able toobtain citizenship in
the newly independent countries. A
1977greenpaperassessed theirnum-
ber at 274,000.

Even before the act, from2002 the
UK’s corruption offences (statutory
and common law) extended to these
samecategoriesofBritishnational. It
follows that those advising on liabil-
ity under English anti-bribery legis-
lationmay need to enquire as to the
nationality andstatusof individuals.
Those from British overseas territo-
ries and Hong Kong are likely to
comeunder the jurisdictionof theact
or its antecedents. Similarly, many
peopleof southAsiandescent inEast
Africa, or of Chinese descent in
Malaysia,will be caught.
Be aware of the risks.

GibsonDunnassociateMark
Handleyassistedwith thisarticle

TheBriberyAct2010asserts theUK’s
jurisdictionoveroffencescommitted
anywhere in theworld bymillions of
individuals who are neither British
citizens nor ordinarily resident in
theUK.
Under the act, UK courts can have

jurisdiction over individuals who:
offer or pay a bribe; receive a bribe;
offerorpayabribe toa foreignpublic
official; oroveraseniormanagerwho
connives or consents to the payment
of a bribe. But the UK courts only
have jurisdiction if the offenceswere
wholly or partly committed in the
UK, or if the individual in question
has a ‘close connection’ with theUK.
It is this test that extends the reachof
the act.
The two most obvious close con-

nections are British citizens and
those ordinarily resident in theUK.
Other categories are: British over-

seas territories citizens; British over-
seas citizens; British nationals (over-
seas); British subjects; and British
protected persons. The act does not
explain or define these terms, but
they canbedescribedbriefly here.
Aswell asplaces suchas theBritish

Antarctic Territory, the Pitcairn Is-
lands and the Falklands Islands,
overseas territories include the
financial centres of Bermuda, the
British Virgin Islands, the Cayman

Islands, Gibraltar, and theTurks and
Caicos Islands. Broadly speaking,
much of the population of these
placeswill beBritishoverseas territo-
ries citizens.

Britishnational (overseas) status is
held by about half the population of
Hong Kong. It was available from
1986 to 1997 to all those who had
Britishdependent territories citizen-
ship by virtue of their connection to
HongKong, andwhoapplied for it.
British overseas citizen status is

broadly held by three categories of
people: the one million or so ethni-
cally Chinese population of the
former protected states of Penang
and Malaca (now part of Malaysia);
the ethnically Indian population of
HongKongwhodidnot apply to be a
British national (overseas) to the
extent that theywould otherwise be
stateless; and a large proportion of
the south Asian populations of

Wheels of justice go roundand round

Opinion
8 The Lawyer | 30 July 2012

The act covers offences
committed bymillions
who are neither British
citizens nor ordinarily
resident in theUK

A
LA
M
YAward of exemplary

damages in Cardiff
Bus case raises the
stakes for claimants in
damages actions

Marc Israel,headof
competition,Macfarlanes

On 5 July the Competition Appeal
Tribunal (CAT) handed down its
judgment in the Cardiff Bus case,
awarding damages in a ‘follow-on’
claim for the first time. This is also
the first case in which exemplary
damages for a breach of competition
lawhavebeenawarded.

InJanuary2011, 2Travel brought a
claimagainst Cardiff Bus following a
2008 decision of the Office of Fair
Trading (OFT) which found that, by
engaging in predatory conduct,
Cardiff Bus had infringed the Com-
petition Act by abusing a dominant
position in themarket. In particular,
when 2 Travel launched a no-frills
bus service, Cardiff Bus introduced
its own no-frills service on the same
routesandat similar timesof theday,
with exclusionary and predatory
intent. Shortly after 2 Travel’s exit
from the market, Cardiff Bus with-
drew its ownno-frills service.
In its claimbefore theCAT2Travel

claimed for lossesunderanumberof
heads including lossofprofits, lossof
capital asset, loss of commercial op-
portunity, wasted staff andmanage-
ment time, and liquidation costs.
2 Travel also claimed exemplary
damages, whose purpose is to ‘pun-
ish and deter’ the defendant in addi-
tion to compensatory damages that
mightbeawarded.Although theCAT
dismissedmost of 2Travel’s claims it

awarded damages for loss of profits
(of £33,818.79 plus interest) and also
exemplarydamages of £60,000.
Notwithstanding the low value of

the damages awarded, this was a
landmark judgment and shows the
willingness and ability of the CAT to
deal with complex issues of causa-
tion and quantification of losses in
the context of damages claims in
competition cases.

Although 2 Travel’s claim was be-
fore the CAT, the circumstances in
which it considered exemplarydam-
ages to be appropriate are likely to
apply equally to competition claims
before theHighCourt.

Thatdamageswere awardedonan
exemplary basis is particularly note-
worthy.While theprimarypurposeof
a damages award is to compensate a
claimant’s loss, exemplary damages

canbeawardedwherecompensatory
damages alonewouldbe insufficient
to punish the defendant for ‘outra-
geous conduct’ including, as in this
case, when the defendant was or
should have been aware that its con-
ductwasprobably illegal.

The CAT also stated that when ex-
emplary damages are considered
theyshouldhavesomebearing to the
compensatorydamagesawarded– in
this case, awarding exemplary dam-
ages about twice the size of the com-
pensatory award – and that they
should have regard to the economic
size of the defendant to be “of an
order of magnitude sufficient to
make thedefendant takenotice”.

While the CAT concluded that it
was “under no illusions that this
judgment is likely to incentivise the
bringing of claims for exemplary
damages in competition cases”, in
reality it is unlikely that they will be
awarded in many cases. Therefore,
while this landmark judgment is no
doubt good news for potential
claimants considering competition-
baseddamagesactions in theUK, it is
unlikely to open the floodgates. It
does, however, raise the stakes.
NikosDimopoulos,a solicitor in
Macfarlanes’ competition team,
assistedwith thisarticle
� Formore on this topic, seeCase of
theWeek, page 13

Holdvery
tightplease,
claimants

Lawyersmust take
care to establish the
status of clients
when advising on
theUKBriberyAct

PatrickDoris,partner,
GibsonDunn&Crutcher

Thelong
armofthe
BriberyAct

Kenya, Tanzania andUganda.
TheBritish subject categorycovers

those who at the time of the British
NationalityAct 1948werepotentially
citizens of a then-Commonwealth
country, but had not yet acquired
that status. A 1980 white paper as-
sessed their number at 50,000.
The British protected person cate-

gory covers people born inoneof the
formerBritishprotectorates–suchas
the Maldives, Tonga, New Hebrides
(now Vanuatu) and Sharjah – who
werenot able toobtain citizenship in
the newly independent countries. A
1977greenpaperassessed theirnum-
ber at 274,000.

Even before the act, from2002 the
UK’s corruption offences (statutory
and common law) extended to these
samecategoriesofBritishnational. It
follows that those advising on liabil-
ity under English anti-bribery legis-
lationmay need to enquire as to the
nationality andstatusof individuals.
Those from British overseas territo-
ries and Hong Kong are likely to
comeunder the jurisdictionof theact
or its antecedents. Similarly, many
peopleof southAsiandescent inEast
Africa, or of Chinese descent in
Malaysia,will be caught.
Be aware of the risks.

GibsonDunnassociateMark
Handleyassistedwith thisarticle

TheBriberyAct2010asserts theUK’s
jurisdictionoveroffencescommitted
anywhere in theworld bymillions of
individuals who are neither British
citizens nor ordinarily resident in
theUK.
Under the act, UK courts can have

jurisdiction over individuals who:
offer or pay a bribe; receive a bribe;
offerorpayabribe toa foreignpublic
official; oroveraseniormanagerwho
connives or consents to the payment
of a bribe. But the UK courts only
have jurisdiction if the offenceswere
wholly or partly committed in the
UK, or if the individual in question
has a ‘close connection’ with theUK.
It is this test that extends the reachof
the act.
The two most obvious close con-

nections are British citizens and
those ordinarily resident in theUK.
Other categories are: British over-

seas territories citizens; British over-
seas citizens; British nationals (over-
seas); British subjects; and British
protected persons. The act does not
explain or define these terms, but
they canbedescribedbriefly here.
Aswell asplaces suchas theBritish

Antarctic Territory, the Pitcairn Is-
lands and the Falklands Islands,
overseas territories include the
financial centres of Bermuda, the
British Virgin Islands, the Cayman

Islands, Gibraltar, and theTurks and
Caicos Islands. Broadly speaking,
much of the population of these
placeswill beBritishoverseas territo-
ries citizens.

Britishnational (overseas) status is
held by about half the population of
Hong Kong. It was available from
1986 to 1997 to all those who had
Britishdependent territories citizen-
ship by virtue of their connection to
HongKong, andwhoapplied for it.
British overseas citizen status is

broadly held by three categories of
people: the one million or so ethni-
cally Chinese population of the
former protected states of Penang
and Malaca (now part of Malaysia);
the ethnically Indian population of
HongKongwhodidnot apply to be a
British national (overseas) to the
extent that theywould otherwise be
stateless; and a large proportion of
the south Asian populations of

Wheels of justice go roundand round

Opinion
8 The Lawyer | 30 July 2012

The act covers offences
committed bymillions
who are neither British
citizens nor ordinarily
resident in theUK

A
LA
M
Y


