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False Claims Act Update

F. JoSEPH WARiN, ANDREW TuLuMELLo, RoBERT C. BLuME,  
JESSiCA SANDERSoN, AND EVAN TiLToN

The authors review recent developments relating to the False Claims Act, 
including amendments to the federal law.

The frenetic pace of False claims act (“Fca”) activity in 2008 has 
continued into 2009.  in addition to record-breaking Fca settle-
ments in several industries, we have witnessed substantial amend-

ments to the federal statute itself.  
 Most significantly, on May 20, 2009, president obama signed into 
law the Fraud enforcement and Recovery act of 2009 (“FeRa”), which 
amends the Fca in a manner that will increase the exposure of every com-
pany that does business with the federal government and of every person 
or entity that supplies goods or services that are reimbursed by federal gov-
ernment dollars.  FeRa overturns important judicial precedent, including 
the Supreme court’s unanimous ruling last term in Allison Engine Co. v. 
United States ex rel. Sanders,1 and could reverse many judicial trends that 
curtailed private whistleblowers’ ability to prosecute Fca actions.  and 
other legislation remains pending in congress that would further expand 
the scope of the act and possibly eliminate key Fca claim defenses.  
 Regarding the trend of increasing settlements, in fiscal year 2008, the 
federal government recovered approximately $1.34 billion in Fca settle-
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ments and judgments.  during the first six months of 2009, the federal 
government already has recovered far more than that amount.  indeed, 
three Fca settlements alone exceed the total recoveries for FY 2008 ($800 
million from eli Lilly in January 2009, $262 million from Quest diagnos-
tics in april 2009, and $325 million from northrop Grumman corp. in 
april 2009).
 This article provides first a summary of important amendments to 
the Fca (including amendments recently signed into law and others still 
pending before congress), next a brief overview of Fca enforcement ac-
tivities and judicial decisions during the first half of 2009, and finally some 
practical guidance to help companies avoid or limit liability under the cur-
rent version of the Fca.  

legislative aCtion in 2009 

fera significantly amends the false Claims act

 FeRa, among other things:

• overturns, legislatively, the Supreme court’s unanimous decision last 
term in Allison Engine and imposes Fca liability even if the company 
that submitted a false claim to a non-government entity did not specifi-
cally intend to defraud the federal government.  

• expands liability to indirect recipients of federal funds by eliminating 
what had been called the “presentment” requirement and effectively 
overruling a d.c. circuit decision (authored by then Judge John Rob-
erts) in United States ex rel. Totten v. Bombardier Corp.2 The Totten 
court held that the Fca did not apply to a suit alleging fraud against 
a federal grantee (amtrak), because the underlying false statements 
were submitted to a recipient of federal dollars and not to the federal 
government itself.  after FeRa, the Fca appears to apply to any fraud 
committed against any federal grantee. 

• amends the definition of “claim,” thus extending Fca liability to 
any false claim made to any recipient of federal money so long as 
that money is used to “advance a Government program or interest,” a 
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phrase the amendments fail to define.  

• penalizes the knowing “retention of any overpayment” as a reverse 
false claim, thus expanding exposure against federal contractors or 
grantees for retaining “overpayments” that may not have been ob-
tained through any false statement or record in the first instance. 

• Resolves a circuit split and defines “materiality” as “having a natural 
tendency to influence, or be capable of influencing, the payment or 
receipt of money or property,” which was the more liberal standard 
applied by some courts.

pending legislation (s. 458 and H.r. 1788)

 on February 24, 2009, Senator charles Grassley (R-ia) introduced S. 
458, the “False claims act clarification act of 2009.”  The bill was read 
twice on that date and referred to the Judiciary committee.  on March 
30, 2009, Representative Howard Berman (d-ca) introduced H.R. 1788, 
entitled the “False claims act correction act of 2009.”  The bill was re-
ported out of the House Judiciary committee on april 28, 2009.  Both 
bills seek to expand the definition of a claim under the Fca, eliminate the 
“presentment” requirement, and overrule Allison Engine in a manner that 
(arguably) has already been accomplished by FeRa.  in addition, these 
bills look to expand the class of individuals permitted to bring private qui 
tam actions and effectively eliminate potent Fca defenses.  indeed, the 
pending legislation would reverse many of the judicial trends discussed 
below.

Bidding farewell to the public Disclosure Bar?

 presently, under the Fca, a defendant may move to dismiss a qui tam 
action for lack of subject matter jurisdiction at any stage of the litigation 
— even post-verdict — if the allegations are based upon public disclo-
sures and the relator is not an “original source.”3  The pending legislation 
in both the Senate and the House, however, would amend the Fca to al-
low only the government to seek dismissal of a qui tam action based upon 
public disclosures.4  Further, the bills would redefine what constitutes a 
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“public disclosure” and more narrowly define the “based upon” standard, 
thereby breathing new life into lawsuits that otherwise would die under the 
Fca’s current interpretation.
 For example, H.R. 1788 includes as a “public disclosure” only disclo-
sures “that are made on the public record or have otherwise been dissemi-
nated broadly to the general public.”5   Further, the bill provides that an 
action or claim is “‘based on’ a public disclosure only if the person bring-
ing the action derived the person’s knowledge of all essential elements of 
liability of the action or claim alleged in the complaint from the public 
disclosure.”6  Finally, the bill permits a court to dismiss a qui tam action or 
claim only if the “allegations relating to all essential elements of liability 
of the action or claim are based exclusively on the public disclosure of al-
legations or transactions….”7   all of these definitions significantly narrow 
the standards most courts presently apply.  

Deputizing Government employees

 although the current statute does not expressly forbid it, many courts 
have held that government employees, particularly those who are charged 
with investigating fraud, are precluded from bringing qui tam actions.8  
proposed legislation would expressly authorize federal employees to 
bring a qui tam action based upon information discovered during his or 
her employment under certain circumstances.  The bills would permit the 
government to seek dismissal when a government employee fails to satisfy 
the statutory prerequisites, but strikingly, the bills are unclear whether a 
private defendant could similarly move to dismiss.

relaxing substantially rule 9(b) pleading requirements

 currently, courts demand that relators plead Fca allegations with 
heightened particularity as set forth in Federal Rule of civil procedure 
9(b).  H.R. 1788, however, would effectively eliminate the Rule 9(b) 
pleading requirements, providing instead: “in pleading an action, a person 
shall not be required to identify specific claims that result from an alleged 
course of misconduct if the facts alleged in the complaint, if ultimately 
proven true, would provide a reasonable indication that one or more viola-
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tions of section 3729 are likely to have occurred, and if the allegations in 
the pleading provide adequate notice of the specific nature of the alleged 
misconduct to permit the Government effectively to investigate and defen-
dants fairly to defend the allegations made.”9  although supporters of the 
amendments argue that courts dismiss meritorious lawsuits based on an 
overly-strict interpretation of Rule 9(b), relaxation of Rule 9(b)’s pleading 
requirements — as the proposed legislation suggests — will likely encour-
age general allegations of wrongdoing that could only be evaluated after 
participation in the costly civil discovery process.  

state legislative action

 in april and May 2009, respectively, Kansas and Minnesota enacted 
their own civil False claims acts modeled after the federal statute.  Those 
doing business with the government should be aware that many programs 
are jointly funded by the federal and state governments (such as Medic-
aid), and many government contracts are similarly funded by the federal 
and state governments (such as infrastructure improvement).  according-
ly, companies may face concurrent allegations of liability under federal 
and state versions of the Fca.   

fCa trends and enforCement aCtivities during tHe 
first Half of 2009

the fCa as an all-purpose anti-fraud statute

 in Allison Engine the Supreme court narrowed the application of the 
Fca and warned against “transform[ing] the Fca into an all-purpose an-
tifraud statute.”10   Federal appellate and district courts almost universally 
agreed.  For example, in United States ex rel. Bledsoe v. Community Health 
Sys., Inc., the Sixth circuit stated that the Fca “imposes liability not for 
defrauding the government generally; it instead only prohibits a narrow 
species of fraudulent activity:  present[ing] or caus[ing] to be presented,…
a false or fraudulent claim for payment or approval.”11  
 Yet, in practice, the doJ and qui tam relators have pursued, and will 
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no doubt continue to pursue, Fca actions based on alleged regulatory 
noncompliance and generalized fraud.  For example, relators consistent-
ly bring claims under implied or express “false certification” theories of 
liability, arguing that a defendant violates the Fca by falsely certifying 
compliance with a broad range of federal statutes, regulations, or guide-
lines at the time claims were filed, whether or not the regulations directly 
relate to the actual claim for government funds.  Thus, private individuals 
who would not otherwise have standing to enforce the myriad of federal 
laws that lack private enforcement mechanisms (e.g., healthcare or en-
vironmental regulations), use the Fca to enforce compliance with those 
laws and to severely penalize noncompliance, even if the end result of a 
defendant’s conduct yielded little or no monetary loss.  
 in pursuit of this principle, the doJ recently intervened in an Fca 
action filed by the Humane Society against two meat distribution compa-
nies stemming from their purportedly inhumane treatment and slaughter 
of cattle.12  The complaint alleged that the companies falsely represented 
to the u.S. department of agriculture that ground beef ultimately sup-
plied to the national School Lunch program came from cattle that was 
humanely handled in accordance with federal regulations and that no meat 
from disabled, non-ambulatory cattle was included in the supply.13   The 
doJ intervened in part over “concern for the health of our nations’ school-
children.”14  
 Similarly, the federal government pursued a case against an aircraft 
company that installed an untested component part of military helicop-
ters.15  in announcing the settlement, the doJ did not allege that the un-
tested parts were substandard or defective, or that any injuries resulted.  
Yet, doJ warned, “[t]his settlement sends a message that fraud, especially 
when it concerns the safety of our men and women in uniform, cannot 
and will not be tolerated in Government contracts.”16  although everyone 
applauded the government’s effort to protect the health and safety of our 
military, many questioned whether the Fca was the proper enforcement 
mechanism for doing so, especially when specific regulatory and/or statu-
tory schemes existed to punish the same wrongdoing.  
 The Fca has extended to the sales and marketing of medical devices 
and drugs.  For example, because Medicaid, Medicare, and other programs 
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generally do not pay for off-label uses of drugs and devises, doJ and rela-
tors have alleged that all claims for off-label uses are ineligible for reim-
bursement, such that the entire amount of the claim should be awarded as 
damages (and then trebled), regardless of the actual administration of the 
drug/device for medical purposes and any benefit actually conferred on 
the patient.  Relators typically proceed under the Fca using an express or 
implied certification theory, contending that compliance with restrictions 
on off-label marketing is a condition precedent to reimbursement.17   The 
$302 million recent Quest settlement (discussed below) further suggests 
that healthcare companies may be liable under the Fca for knowingly 
misrepresenting product information in labeling, marketing, or selling 
devices known to be inaccurate, unreliable, or defective.  again, the ex-
pansion of Fca liability in these situations parallels similar enforcement 
under other statutes and/or regulations written specifically to cover the 
practices at issue.
 in the procurement context, the Fca has similarly expanded.  For ex-
ample, doJ and relators argue that by misrepresenting facts to obtain a 
contract at the outset, defendants subject all claims submitted under that 
contract to Fca liability because those claims are “tainted” by the alleged 
fraudulent inducement.18  To make matter worse, relators then seek to tre-
ble all monies paid under the contract (and add penalties), regardless of 
any benefit conferred or the value of goods or services provided under the 
contract.19  
 despite the judiciary’s efforts to prevent the Fca from morphing into 
an “all-purpose antifraud statute,” the doJ and relators continue to push 
expansive theories of liability that often drive large settlements, and, if 
accepted by the courts, would transform the Fca into an “all-purpose an-
tifraud statute.”  

fCa settlements during the first Half of 2009

 Virtually every area of industry supported, even in part, by federal 
spending has witnessed Fca activity over these past few months.  By way 
of example only, the federal government recently settled civil Fca claims 
with:
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• a chicago advertising firm that allegedly over-billed the government 
while developing the “army of one” recruiting campaign; 

• a GSa contractor who allegedly sold furniture in violation of the 
Trade agreement act (the action was initiated by a competitor); 

• Texas school districts who allegedly provided false information in 
connection with the Federal communications commission’s e-Rate 
program (which provides funding for school districts to access the in-
ternet and other critical technology); 

• colleges that allegedly submitted false claims for student aid funds by 
purportedly deceiving a state licensing agency to obtain a state license 
that served as a prerequisite to federal funding; 

• a State department of education that allegedly falsely certified its 
eligibility to receive funds under the Migrant education program; and, 

• companies that allegedly made false statements to Federal emergen-
cy Management agency in connection with Hurricane Katrina Relief 
Funds.  

 with federal spending on the rise and increased enforcement budgets 
and resources, we expect settlements to increase in every sector of our 
economy.  Three areas of industry merit separate attention, below.

Healthcare

 as with all years for which statistics are available, most recoveries in 
the first half of 2009 stemmed from the healthcare industry.  To assure this 
trend continues, on May 29, 2009, the doJ and the department of Health 
and Human Services (“HHS”) announced a joint task force comprised of 
law-enforcement agents and prosecutors aimed at preventing fraud and en-
forcing anti-fraud laws known as the Health care Fraud prevention & en-
forcement action Team (“HeaT”).  HHS Secretary Kathleen Sebelius an-
nounced that the taskforce is “turning up the heat on perpetrators who steal 
from the taxpayers and threaten the future of Medicare and Medicaid.”20  
 The following are three significant recoveries in the first half of this 
year:
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• on January 15, 2009, the doJ announced that eli Lilly and company 
had agreed to pay $1.415 billion to resolve criminal and civil allega-
tions that it promoted its antipsychotic drug Zyprexa for uses not ap-
proved by the Fda.21  The reported $515 million criminal fine was 
“the largest ever in a health care case, and the largest criminal fine for 
an individual corporation ever imposed in a united States criminal 
prosecution of any kind.”22  

  The civil settlement between eli Lilly, the united States and vari-
ous States of up to $800 million also resolved Fca claims and related 
state claims raised in four related qui tam lawsuits (all filed by former 
eli Lilly sales representatives), alleging that eli Lilly marketed and 
promoted Zyprexa for off-label uses, causing providers to submit false 
claims for payment to federal insurance programs.  The qui tam rela-
tors will receive more than $78 million from the federal share of the 
settlement amount.  

• on april 15, 2009, the doJ announced a $302 million global settle-
ment with Quest diagnostics and its subsidiary, nichols institute di-
agnostics (“nid”), resolving criminal and civil claims concerning 
various types of diagnostic test kits that nid manufactured, marketed, 
and sold to laboratories throughout the country.23  The payment “rep-
resents one of the largest recoveries ever in a case involving a medical 
device.”24  

  The civil settlement resolved allegations that nid manufactured, 
marketed, and sold test kits knowing that some of these kits produced 
results that were materially inaccurate and unreliable, thereby causing 
laboratories and providers that used the test kits to submit false claims 
for reimbursement to federal health programs.  Quest and nid paid 
the united States $262 million plus interest to resolve the civil Fca 
allegations, and paid various state Medicaid programs approximately 
$6.2 million to resolve similar civil claims.  The qui tam relator will 
receive approximately $45 million from the federal share of the settle-
ment amount. 

• in May 2009, Sanofi-aventis reportedly agreed to pay $95.5 million 
to settle allegations that it violated Medicaid’s “best prices” require-
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ment.  of the total settlement amount, $49 million will go to the fed-
eral government and more than $40 million will go to the various 
state Medicaid programs.  according to the doJ, “aventis entered 
into ‘private label’ agreements with the HMo Kaiser permanente that 
simply repackaged aventis’s drugs under a new label,” leading them 
to allegedly underpay drug rebates to Medicaid and overcharge pub-
lic health services for the products.25  The civil division, the u.S. 
attorney’s office for the district of Massachusetts, HHS’s office of 
inspector General and office of counsel to the inspector General, and 
the national association of Medicaid Fraud control units handled the 
investigation. 

Department of Defense

 The federal government is infusing unprecedented amounts of money 
into every sector of the economy, while simultaneously outsourcing more 
and more government functions to the private sector.  perhaps nowhere is 
this more prevalent than the defense industry.  The comptroller General of 
the united States recently testified before congress regarding department 
of defense spending as follows: 

 The government is relying on contractors to perform many tasks that 
closely support inherently governmental functions, such as contract-
ing support, intelligence analysis, security services, program manage-
ment, and engineering and technical support for program offices.26 

 The following are significant recoveries in the defense industry the 
first half of this year:

• in april 2009, the doJ announced that northrop Grumman corp., one 
of its subsidiaries, and a predecessor company agreed to settle Fca 
claims in connection with the sale of allegedly defective satellite parts.  
The doJ valued the settlement at $325 million, which was used to off-
set claims northrop had asserted against the government in an earlier, 
unrelated contract dispute action.27  A former employee whistleblower 
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will receive more than $48 million as his share of the recovery under 
the qui tam provisions of the FCA.  

• in February 2009, apL Limited agreed to settle Fca claims for more 
than $26 million stemming from allegations that it submitted inflated 
invoices for shipping containers to troops in iraq and afghanistan.28  

Government Contracting and financial fraud

 in the wake of the economic crisis and the american Recovery and 
Reinvestment act of 2009 (signed into law February 17, 2009), the federal 
government has shown a marked interest in contract and procurement cases 
and financial fraud.  in april 2009, the doJ reported “the largest contract 
fraud settlement the General Services administration (GSa) has obtained 
to date.”29  and, when announcing a recently filed Fca action against a 
mortgage lender in connection with federally-insured loans, doJ warned, 
“Mortgage fraud is a top priority for this administration.”30  indeed, the 
main goal of FeRa was to extend the reach of the Fca to financial frauds 
and provide the federal government with sufficient law enforcement staff 
and budget to prosecute those frauds.  
 on May 12, 2009, the doJ’s antitrust division announced a new ini-
tiative to help protect stimulus funds from fraud, waste, and abuse.  The 
antitrust division will train officials to recognize and report possible col-
lusion, fraud, or waste in procurement, grant, and funding programs and 
will assist in investigations and prosecutions.  Moreover, the doJ’s budget 
request for fiscal year 2010 includes $62.6 million to combat financial 
fraud and protect the federal fisc.31  
 The following are significant recoveries in the first half of this year in 
this area:

• in april 2009, GSa contractor netapp inc. and netapp u.S. pub-
lic Sector inc. agreed to pay $128 million to resolve claims that they 
violated the Fca during contract negotiations and administration by 
knowingly failing to provide GSa with current, accurate, and com-
plete information about its commercial sales practices and discounts 
for hardware, software, and storage management services for comput-
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er networks sold to government entities through the GSa program.32  
A former NetApp employee whistleblower will receive more than $19 
million as his share of the recovery.  notably, on March 2, 2009, the 
federal government intervened in an Fca action against eMc corp. 
similarly questioning its commercial pricing practices during nego-
tiation of GSa contracts to provide information technology hardware 
and services to federal agencies. 

• in February 2009, the federal government recovered $19 million from 
aMec construction Management, settling Fca litigation involving 
allegations of fraud, false claims, and kickbacks on four GSa con-
struction contracts and litigation over claims for excess re-procure-
ment costs incurred by GSa after it terminated the company’s contract 
to build a courthouse in St. Louis, Missouri.33  

important JudiCial deCisions and Continuing legal 
trends during tHe first Half of 2009 

 The Supreme court has addressed the timeliness of an appeal under 
the Fca, and several lower courts (and the Supreme court in a rare grant 
of certiorari), addressed the public disclosure bar, the original source 
requirements, and the Fca pleading requirements under Rule 9(b). in a 
significant development, the Fourth circuit recently held that fraudulent 
claims submitted to the coalition authority in iraq and paid for with co-
alition authority funds, are subject to the Fca even if the actual source of 
the funds is someone other than the united States government.

the supreme Court limits the time relators Have to file an 
appeal

 on June 8, 2009, the Supreme court issued its unanimous decision in 
United States ex rel. Eisenstein v. City of New York.34 The court consid-
ered “whether the 30-day time limit to file a notice of appeal in Federal 
Rule of appellate procedure 4(a)(1)(a) or the 60-day time limit in rule 
4(a)(1)(B) applies when the united States declines to formally intervene 
in a qui tam action brought under the False claims act.”35  The court held 
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that because the united States declined intervention it could not be consid-
ered a “party” despite its status as a “real party in interest.”36  Because rela-
tors filed their notice of appeal 54 days after the district court dismissed 
their complaint and entered final judgment, the court held that the appeal 
was not timely filed.  The decision resolved a previous split in the circuits 
regarding the amount of time for a relator to appeal in cases where the 
federal government had not intervened.

the supreme Court grants Certiorari to resolve a Circuit split 
regarding the scope of the public disclosure Bar

 To determine, in the first instance, whether a court has jurisdiction 
over an Fca claim, the court must answer three questions — (1) was there 
a public disclosure?  if so, (2) is the qui tam action based upon the public 
disclosure?  if so, (3) is each relator an original source of the information 
underlying each of the allegations of the complaint?  with respect to the 
first question, the Fca enumerates several sources of public disclosure, 
including disclosure in a “congressional, administrative, or Government 
accounting office report, hearing, audit, or investigation.”37   The cir-
cuit courts are currently divided on whether a state administrative report 
constitutes a public disclosure.  on June 9, 2008, the Fourth circuit held 
“the public disclosure bar applies to federal administrative audits, reports, 
hearings or investigations, but not to those conducted or issued by a state 
or local governmental entity.”38  Thus, disclosures in a county audit re-
port and a State (north carolina) department of environment, Health and 
natural Resources report did not constitute “public disclosures” within the 
meaning of the Fca.39  
 The defendant in that case petitioned the u.S. Supreme court for re-
view, and, after briefing from the united States Solicitor General, several 
states’ attorneys General, and representatives of the pharmaceutical and 
biotechnology industries, the Supreme court granted certiorari in June.  
Should the Supreme court resolve the circuit split and hold that state and 
local government reports constitute public disclosures, then the public dis-
closure bar would strengthen and serve to eliminate qui tam complaints 
“based upon” state administrative reports.  as discussed above, however, 

Published in the December 2009 Financial Fraud Law Report. Copyright ALEXeSOLUTIONS, INC.
1-800-572-2797.



FiNANCiAL FRAuD LAW REPoRT

372

pending legislation — S. 458 and H.R. 1788 — would redefine “public 
disclosures.”

Courts Continue to dismiss Claims under the public disclosure 
Bar

 circuit courts have continued to construe the public disclosure bar 
more broadly, thus leading to the dismissal of Fca claims for lack of ju-
risdiction.  For example, the Tenth circuit recently held that “allegations 
of industry wide gas mismeasurement” disclosed in a previous lawsuit 
and in Senate committee documents constituted a “public disclosure” of 
all types of mismeasurement techniques (even those not disclosed previ-
ously) by all gas companies that produced gas on indian lands (even com-
panies that were not identified in the public disclosures).40  
 The Sixth circuit recently held that prior litigation constituted a public 
disclosure even though the previous lawsuit contained no allegation of 
fraud because the prior lawsuit “‘presented enough facts to create an infer-
ence of wrongdoing.’”41  
 Similarly, the ninth circuit recently rejected a relator’s claim that the 
public disclosure bar should not apply because the public disclosure came 
three months after the relator had presented evidence of the fraudulent 
activity to the federal government, but had not yet filed suit.42  The court 
reasoned that the relator’s disclosure to the government was a private dis-
closure that could not serve as a shield against a public disclosure that 
occurred three months later when the unrelated litigation commenced.43  
 district courts have followed suit.  First the Southern district of new 
York recently followed the majority of circuits and held that information 
obtained through a Foia request constitutes a public disclosure even 
though a Foia request is not a specifically enumerated public disclosure 
in Section 3730(e)(4)(a).44  and recently the northern district of illinois 
held that an oiG report identifying common practices of fraud by chiro-
practors generally was sufficient to constitute a public disclosure as to 
allegations against specific chiropractors who allegedly participated in 
similar practices.45  
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Courts Continue to strictly interpret “original source”  
requirements

 courts have continued to strictly interpret the “original source” re-
quirement of jurisdiction. 
 To qualify as an original source, a relator must demonstrate that (1) he 
or she has direct and independent knowledge of the information upon which 
the allegations are based and (2) voluntarily provided that information to 
the government prior to filing a qui tam action.  The ninth circuit recently 
confirmed that simply knowing about an alleged fraud is not equivalent to 
possessing “direct and independent knowledge of the alleged fraud.”46  The 
circuit courts continue to deny original source status as to claims that oc-
curred after a relator has left the defendant’s employ.47  and the Sixth cir-
cuit recently held that even relators who possess “direct and independent 
knowledge” do not qualify as original sources if they fail “to provide this 
information to the government before filing [their] complaint.”48  
 in addition, courts continue to reject relators’ efforts to secure discov-
ery in an attempt to demonstrate independent source status.  as the Fourth 
circuit succinctly observed “[o]ne also wonders why [the relator] would 
have even needed discovery regarding, for example, how he gained direct 
and independent knowledge of the alleged false billings submitted by de-
fendants, because such information should be within his own custody and 
control.”49  

Courts Continue to dismiss Cases Based on relators’ failures 
to plead fCa Claims with the Heightened particularity that rule 
9(b) requires

 Fca actions are subject to the special pleading requirements appli-
cable to fraud actions under Rule 9(b).  when facing motions to dismiss, 
court often struggle to determine the appropriate level of specificity re-
quired in a complaint, particularly where the plaintiff alleges a fraudu-
lent scheme occurring over many years and/or in multiple programs or 
locations.  courts continue to demand an increasing level of specificity in 
complaints to withstand dismissal.  
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 Both the First and the eighth circuits recently affirmed dismissal of 
relators’ complaints for failure to plead with sufficient particularity as re-
quired by Rule 9(b).50  a number of district courts have also rejected Fca 
claims on 9(b) grounds within the past several months.51  as discussed 
above, pending legislation, H.R. 1788, would effectively eliminate the 
Rule 9(b) pleading requirements applied by these courts.
 on the other hand, the Fifth circuit recently relaxed Rule 9(b)’s re-
quirements where the relators could not allege the details of an actually 
submitted false claim.52  in United States ex rel. Grubbs v. Kanneganti, the 
relator alleged that other doctors with whom he worked “instructed him 
that during weekend on-call shifts doctors meet with the nursing staff to 
get updates on current patients.  The doctors then saw the patients only ‘as 
needed’ or when ‘something acute’s going on,’ but billed every day as a 
regular ‘face-to-face’ hospital visit.”53  Relator further alleged that nurses 
“indeed attempted to assist him in recording face-to-face physician visits 
that had not occurred and that were based solely on information obtained 
through nursing contacts with the patients.”54  Relator’s compliant laid out 
the allegations of wrongdoing with specificity, and averred at least one 
overt act of billing for each defendant doctor, which contained identifying 
information regarding a specific, individual claim.55  
 defendants moved to dismiss arguing that Rule 9(b) demanded that 
the “contents of the presented bill itself…must be pled with particular de-
tail and not inferred from the circumstances.”56  The Fifth circuit rejected 
this argument and held:

 [T]he ‘time, place, contents, and identity’ standard is not a straitjack-
et for Rule 9(b).  Rather the rule is context specific and flexible and 
must remain so to achieve the remedial purpose of the False claim[s] 
act…. we hold that to plead with particularity the circumstances con-
stituting fraud for a False claims act § 3729(a)(1) claim, a Relator’s 
complaint, if it cannot allege the details of an actually submitted false 
claim, may nevertheless survive by alleging particular details of a 
scheme to submit false claims paired with reliable indicia that lead to 
a strong inference that claims were actually submitted.57
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 although Grubbs appears to be a measured retreat from a require-
ment that actual false claims be particularly identified in the pleadings to 
survive a Rule 9(b) motion to dismiss, the court cautioned that in addition 
to alleging a scheme to submit false claims, relators must raise a “strong 
inference that…claims were submitted” by providing some specific al-
legations that the false claims were likely submitted “such as dates and 
descriptions of recorded, but unprovided, services and a description of the 
billing system that the records were likely entered into.”58  Moreover, the 
Fifth circuit rejected relator’s conspiracy claim against the hospital on 
Rule 9(b) grounds because allegations that “various doctors over a period 
of years each submitted certain false claims” only pointed “to a possibil-
ity of an agreement among” the doctors and the hospital.59 Thus, the Fifth 
circuit determined that general allegations of potential wrongdoing alone 
remain insufficient.  

fraudulent Claims submitted to the Coalition authority in iraq 
Can Create fCa liability 

 The Fourth circuit recently held, in United States ex rel. DRC, Inc. 
v. Custer Battles, LLC,60 that the Fca covered fraudulent claims submit-
ted to the coalition authority in iraq.  custer Battles contracted with the 
coalition authority of iraq to replace currency that bore Saddam Husse-
in’s portrait with new currency.61  “although the coalition authority was 
funded from multiple sources,” including sources other that the united 
States Government, the coalition authority issued an advance of three 
million dollars to custer Battles paid by a u.S. Treasury check that was 
funded by assets seized from the iraqi government as part of the war ef-
fort.62  Subsequent invoices were submitted “to u.S. personnel who were 
detailed to work with the coalition authority,” and were paid from the 
coalition’s development Fund for iraq, which included funds from vari-
ous non-u.S. sources as well as “$210 million confiscated by the united 
States from iraqi bank accounts and transferred to the development Fund, 
as well as funds appropriated by congress.”63  The district court limited 
custer Battles’ damages under the dinar exchange contract to a maxi-
mum of $3 million after “conducting a thorough source-of-funds analysis, 
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concluding that of the approximately $15 million paid on the dinar ex-
change contract, only the $3-million advance came from u.S. government 
funds.”64  after the jury returned a verdict for the maximum damages of 
$3 million, the district court considered custer Battles’ Rule 50(a) motion 
for judgment as a matter of law.  Because the “Relators did not prove that 
the invoices were presented to u.S. government employees or officers,” 
rather than to the coalition authority, the district court entered judgment 
for custer Battles on relators’ 3729(a)(1) and 3729(a)(2) claims.65  
 The Fourth circuit reversed.  First the Fourth circuit held that  
“[s]o long as ‘any portion’ of the claim is or will be funded by u.S. money 
given to the grantee, the full claim satisfies the definition of [a false claim] 
as used in § 3729(a)(1) or (a)(2).”66  Thus, the district court erred when 
it conducted a source of funds analysis.  Second, the Fourth circuit re-
jected the district court’s requirement that the united States control the 
funds from which payment comes, finding a control of funds requirement 
inconsistent with the Fca’s inclusion of claims “made to…a grantee, or 
other recipient,” of u.S. funds, so long as the united States “provides any 
portion” of the funds that the grantees or recipients would use to pay the 
claim.”67  Finally, the Fourth circuit rejected the district court’s assump-
tion that u.S. government personnel detailed to the coalition authority 
“could not be working in their official capacities as u.S. government em-
ployees,” as Section 3729(a)(1) requires.68  
 notably, the Fourth circuit’s ruling in Custer Battles, if accepted by 
other circuits, together with FeRa’s recent amendments to the Fca, will 
most significantly broaden the types of Fca claims that relators may bring 
in the next few years.

praCtiCal guidanCe and ConCluding tHougHts

 in a recent deloitte poll of more than 1,500 business professionals 
from multiple industries, a staggering 79.8 percent responded that they 
were unfamiliar with the Fca.69  it is imperative, therefore, that all com-
panies who do business with the federal government and/or receive federal 
funds directly or indirectly, educate their employees about the Fca’s pro-
visions and the ramifications of violations.

Published in the December 2009 Financial Fraud Law Report. Copyright ALEXeSOLUTIONS, INC.
1-800-572-2797.



FALSE CLAiMS ACT uPDATE

377

in that same deloitte poll, more than half (58.2 percent) of the respondents 
stated that the level of transparency demanded by the obama administra-
tion in connection with bailout spending is not possible.70  nevertheless, 
all recipients of federal funds should strive for transparency, carefully 
document claims, and actively monitor compliance with federal regula-
tions and contract specifications.  From the outset, companies that receive 
directly or indirectly stimulus funds under the american Recovery and Re-
investment act must understand the Fca and implement controls to avoid 
fraudulent procurement or inducement claims that might taint every future 
claim for payment.  companies should then closely monitor their activi-
ties to prevent fraud, waste, or abuse.  not only will false certifications 
of compliance with contract specifications or federal regulations expose 
companies to sweeping Fca liability, but a failure to promptly detect and 
disclose overpayments may lead to Fca liability and disbarment under 
FaR Rules.  
 in sum, the sweeping changes to the Fca brought by FeRa is sure 
to spur increased activity in the Fca arena.  The scope of Fca claims is 
likely to expand, while the courts grapple with interpreting the Fca’s most 
recent amendments.  and as the federal government continues to increase 
its spending in all areas of the economy, more companies will find them-
selves subject to the Fca’s provisions.  The remainder of this year is sure 
to present a robust level of enforcement activity.
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