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1.0 INTRODUCTION

Executive compensation disclosures in proxy statements and annual reports
continue to garner attention and scrutiny by the Securities and Exchange
Commission (SEC), shareholders and the public. This updated handbook pro-
vides an overview for public companies navigating the SEC’s compensation
disclosure rules, anticipated rulemaking mandated by the Dodd-Frank, Wall
Street Reform and Consumer Protection Act (“Dodd-Frank”) other regulatory
requirements and the views of proxy advisory firms. This handbook also offers
practical advice to help companies produce understandable disclosures that
thoughtfully tell their stories about executive compensation.

See Appendix A to this handbook for a copy of the full text of the rules, as
amended through October 18, 2016. See Appendix B for the Compliance and
Disclosure Interpretations issued through October 18, 2016 in connection with
these rules.



2.0 COMPENSATION DISCUSSION AND ANALYSIS

A key component of a company’s executive compensation disclosure is the
Compensation Discussion and Analysis (CD&A), which discusses the material
information necessary to understand the objectives and policies of a company’s
compensation programs for its “named executive officers” (see Section 2.2 regard-
ing the determination of named executive officers). The CD&A should explain and
put into perspective the numbers in the compensation tables that follow it.

CD&A Is Principles-Based Disclosure. The CD&A is required to address
certain topics, but is a principles-based report, which means that each company
must determine in light of its particular facts and circumstances what elements
of the company’s compensation policies and decisions are material to investors.
The CD&A’s overview of executive compensation is intended to be similar in
scope to the MD&A section of an annual report that discusses a company’s
results of operations and financial condition. Like the Management’s Discussion
and Analysis (MD&A), the CD&A must not use “boilerplate” language or simply
repeat the information provided in the executive compensation tables and
related narrative to the tables. The goal is to have meaningful and readable dis-
closure that is not legalistic.

Focus Must Be on Analysis. Companies should focus the CD&A on analy-
sis, explaining how they arrived at the particular forms and levels of compensa-
tion that they chose to award and why they pay that compensation and made
the compensation decisions they did (rather than simply describing what they
decided or their process for making compensation decisions). Increasingly,
shareholders want the CD&A to explain how the amounts and forms of execu-
tive compensation, including specific performance measures utilized in execu-
tive compensation programs, relate to a company’s performance.

CD&A Is Company Disclosure. The CD&A is company disclosure, not
compensation committee disclosure, and is filed, not furnished. The general
disclosure and liability provisions of the Securities Exchange Act of 1934
(Exchange Act) apply to the CD&A, and it is covered by the CEO and CFO cer-
tifications required under the Sarbanes-Oxley Act of 2002.

CD&A Must Discuss All Named Executive Officers. The CD&A must
discuss the company’s executive compensation policies and decisions applicable
to all its named executive officers, as well as any material differences in compen-
sation policies and decisions for any individual named executive officer. Execu-
tive officers for whom policies or decisions are materially similar can be grouped
together. Where the policies or decisions for an individual named executive offi-
cer are materially different from the others (e.g., in the case of a principal execu-
tive officer), his or her compensation should be discussed separately.
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May Need to Discuss Events That Occurred Before or After the Sub-
ject Fiscal Year-End. The CD&A should discuss policies and decisions
implemented in prior fiscal years as necessary to present a fair and complete
understanding of the company’s executive compensation policies and decisions
for the fiscal year covered by the CD&A and the tabular compensation dis-
closure. The CD&A should likewise discuss policies and decisions adopted or
implemented after fiscal year-end but before the company files the CD&A (such
as the adoption or implementation of new or modified programs and policies).

Non-GAAP Financial Measures. The SEC disclosure rules provide that
discussion in the CD&A regarding incentive plan target levels that are non-
GAAP financial measures will not be subject to the SEC’s non-GAAP disclosure
rules (which, among other requirements, would require a GAAP reconciliation).
The SEC Staff has stated that if non-GAAP financial measures are presented in
CD&A or in any other part of the proxy statement for any purpose other than
disclosure of target levels that are non-GAAP financial measures, such as to
explain the relationship between pay and performance or to justify certain lev-
els or amounts of pay, then those non-GAAP financial measures are subject to
the non-GAAP disclosure requirements of Item 10(e) of Regulation S-K. In these
pay-related circumstances only, the SEC provided that it will not object if a
company includes the required GAAP reconciliation and other information in
an annex to the proxy statement, provided the registrant includes a prominent
cross-reference to such annex. Or, if the non-GAAP financial measures are the
same as those included in the Form 10-K that is incorporating by reference the
proxy statement’s Item 402 disclosure as part of its Part III information, the
SEC will not object if the company complies with the non-GAAP disclosure
rules by providing a prominent cross-reference to the pages in the Form 10-K
containing the required GAAP reconciliation and other information.

2.1 Format and Presentation

Most of the CD&A is typically included in a narrative format and should be
written in easy to understand, plain-English. In addition to satisfying SEC
requirements, the CD&A is an important tool used by companies to communi-
cate with shareholders, especially in light of the requirement that companies
provide shareholders with an advisory vote on executive compensation (See
Section 7.1 below). In the years since the SEC originally required companies to
include a CD&A, disclosure practices have significantly evolved. Below are
some of the enhancements that companies are making to their CD&A dis-
cussions in order to make them more reader-friendly and useful for investors:

® Executive Summary. Many companies include an executive summary at
the beginning of the CD&A. The summary can be used to provide a road-
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map of the CD&A, but the focus of executive summaries in recent years
has typically been to summarize key compensation decisions and to high-
light positive pay practices and the relationship between company
performance and executive pay.

® Charts and Graphs. In the executive summary and throughout the CD&A
companies have increasingly used a larger number of charts and other
graphics to better illustrate the relationship between performance and pay,
to describe the relationship among pay elements and the proportion of pay
that is “at-risk” and to summarize and efficiently disclose elements of
executive pay.

® Best Pay Governance Practices. Many companies use the CD&A, and, in
particular, the executive summary in the CD&A, to highlight positive
aspects of the company’s compensation program, including alignment with
“best practices” and/or the absence of controversial pay policies such as
multi-year bonus guarantees, excise tax gross-ups, single trigger change-in-
control benefits and/or excessive executive perquisites. Often companies
include this type of disclosure in the form of “what we do/what we don’t
do” checkKlists.

® Realized/Realizable Pay. In recent years, many companies have sought
to demonstrate in the CD&A, and primarily in the executive summary of
the CD&A, the link between pay and performance by comparing corporate
performance to the pay actually realized or realizable by executive officers
during the fiscal year, rather than the total compensation amount reported
in the Summary Compensation Table. Dodd-Frank mandates that the SEC
adopt disclosure rules requiring some version of this type of disclosure. On
April 29, 2015, the SEC issued proposed rules requiring companies to dis-
close the link between companies’ financial performance and executive
compensation. The final rules have not yet been adopted. For more
information on these forthcoming requirements, see Section 12.2 below.

2.2 Identification of Named Executive Officers

Companies must disclose in the CD&A and related tables and narrative the
compensation of their “named executive officers.” Item 402(a) of Regulation S-
Kidentifies the named executive officers as:

® The CEO and CFO. All individuals who served as the principal executive
officer or the principal financial officer of the company at any time during
the most recent fiscal year:

® regardless of compensation level; and



® regardless of whether they were serving as CEO or CFO on the last day
of the most recent fiscal year.

® The Three Most Highly Compensated Executives. The three most
highly compensated executive officers (other than the CEO and CFO):

® who were serving as executive officers at the end of the last completed
fiscal year; and

® whose total compensation was $100,000 or more for the last completed
fiscal year. For purposes of determining whether an individual is a
named executive officer, total compensation includes all elements of
compensation reportable in the Total column of the Summary
Compensation Table, excluding any amount reportable in the Change in
Pension Value and Nonqualified Deferred Compensation Earnings col-
umn of the Summary Compensation Table. For information on the
amounts to be reported in these tales, see Section 3 below.

e Up to Two Former Executives. Up to two additional individuals who
served as executive officers during any part of the last completed fiscal
year but who were not serving as executive officers at the end of the last
completed fiscal year, provided such individuals’ total compensation for
the year would have made the individual one of the three most highly
compensated executives for the last completed fiscal year. If a former
executive officer became a non-executive officer employee during the last
completed fiscal year, the compensation the person earned during the
entire fiscal year is considered when determining if the person is a named
executive officer for that year. For purposes of determining whether a
former executive officer qualifies as a named executive officer, total
compensation includes all elements of compensation reportable in the
Total column of the Summary Compensation Table, excluding any amount
reportable in the Change in Pension Value and Nonqualified Deferred
Compensation Earnings column of the Summary Compensation Table.

Definition of “Executive Officer.” The SEC defines “executive officer” to
include any president, vice president in charge of a principal business unit, divi-
sion or function (such as sales, administration or finance), any other officer
who performs a policy-making function or any other person (including any
employee of a subsidiary) who performs similar policy-making functions for the
company. The definition is similar to the standard used under Section 16 of the
Exchange Act, and accordingly the reference to “policy-making function” is not
intended to include policy-making functions that are not significant.



Inclusion of Executive Officer(s) of Subsidiaries. It may be appropriate
for a company to include as a named executive officer one or more officers or
other employees of subsidiaries.

Compensation Related to Overseas Assignments May Be Excluded. In
determining the named executive officers (other than the CEO and CFO),
companies may generally exclude cash compensation relating to overseas
assignments that is attributed primarily to such assignments. However, compa-
nies must include other compensation even if it was not part of a recurring
arrangement and that was unlikely to continue.

Expect Year-to-Year Changes in Which Executive Officers are
“Named”. Since the determination of the three most highly compensated
executive officers (other than the CEO and CFO) is based on total compensa-
tion (calculated as described above), the identity of the named executive offi-
cers (other than the CEO and CFO) may be affected in any given year by an
unusual, one-time payment, such as the grant of a large stock option, a signing
bonus or a severance payment. As a result of severance payments being
included in the calculation of total compensation, companies also frequently
may find that they are required to disclose compensation information for
executive officers whose service terminated during the last completed fiscal
year. It is not uncommon to have more than five named executive officers if a
company has experienced changes in its executive team.

2.3 Required CD&A Topics

The CD&A must answer the following questions about the company’s com-
pensation for its named executive officers.

® What are the objectives of the company’s compensation programs?
® What is the compensation program designed to reward?

® What is each element of compensation?

® Why does the company choose to pay each element?

® How does the company determine the amount (and, where applicable, the
formula) for each element?

® How does each element and the company’s decisions regarding that ele-
ment fit into the company’s overall compensation objectives and affect
decisions regarding other elements?

® Did the company consider the results of the most recent shareholder advi-
sory vote on executive compensation in determining compensation policies
and decisions? If so, to what extent? How did that consideration affect the
company’s executive compensation decisions and policies?



2.4 Additional CD&A Topics

The SEC also provides a nonexclusive list of topics that a company should
discuss in the CD&A if material and relevant to an understanding of its
compensation policies and procedures for its named executive officers. The
CD&A must be comprehensive and must discuss the compensation policies and
practices that the company actually applies, even if they do not fall within one
of the examples below.

® Policies for allocating between current and long-term compensation and,
for long-term compensation, the basis for allocating compensation to each
different form of award.

® Policies for allocating between cash and noncash compensation, and
among different forms of noncash compensation.

® How the company determines when to grant awards, including equity-
based compensation such as options.

® Specific items of corporate performance used to set compensation policies
and make compensation decisions.

® How the company structures and implements specific forms of compensa-
tion to reflect company performance and/or individual performance.

® Whether the company can exercise discretion to pay compensation even if
performance does not meet established performance goals or whether the
company can otherwise reduce or increase the size of any award or pay-
out—if so, the company must describe each particular exercise of this
discretion and whether it applied to one or more specified named execu-
tive officers or to all compensation subject to the relevant performance
goal(s).

® How the company structures and implements specific forms of compensa-
tion to reflect a named executive officer’s individual performance and/or
individual contribution to these items of the company’s performance,
describing the elements of individual performance and/or contributions
that are taken into account.

® The company’s policies and decisions on adjusting or recovering awards or
payments if the company restates or otherwise adjusts the relevant com-
pany performance measures in a manner that would reduce the size of an
award or payment.

® Factors the company considers to increase or decrease compensation.

® How the company considers prior compensation in setting other elements
of compensation (e.g., gains from prior stock or option awards).



® The company’s basis for selecting particular events as triggering events
under any contract, agreement, plan or arrangement that provides for
payments at, following or in connection with a termination of the executive
or a change in control of the company (e.g., the company’s rationale for
providing a single trigger for change-in-control payments).

® The effect of accounting and tax treatment on the company’s compensa-
tion decisions.

® Any stock ownership guidelines, stating the amount and form of ownership
required, and any policies regarding hedging the economic risk of such
ownership.

® Whether the company engaged in any benchmarking of total compensation
or any element of compensation, identifying the benchmark and, if appli-
cable, its components, including component companies (discussed further
below).

® The role the company’s executive officers play in executive compensation
decisions.

Compensation Consultants. In addition, if a compensation consultant
plays a material role in the company’s compensation-setting practices and deci-
sions, then the company should consider discussing the role of that consultant
in the CD&A. Although not required to be discussed within the CD&A by the
applicable rules, many companies address compensation consultant
independence together with the CD&A discussion of a compensation con-
sultant’s role. For more information on these requirements, see Section 6.2
below.

Benchmarking. The SEC has clarified that “benchmarking” generally means
using compensation data about other companies as a reference point on which,
either wholly or in part, to base, justify or provide a framework for a compensa-
tion decision (e.g., when a compensation committee intends to set total
compensation at the median level of a comparator group). Benchmarking does
not include a situation where a company reviews or considers a broad-based
third-party survey for a more general purpose, such as to obtain a general
understanding of current compensation practices (e.g., as a “market” check
after determining compensation on some other basis). If a company is in fact
benchmarking its executive compensation against a peer group or survey, the
SEC requires companies to identify all of the companies in the peer group or
survey. The disclosure must include the names of the individual companies and,
with respect to peer groups, why the comparator companies were selected for
inclusion in the peer group. In addition, when a company states that it ties spe-
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cific elements of compensation to a benchmark goal (such as setting bonus at
the 50t percentile), it must disclose where actual payments and awards fall
within the targeted range and, if applicable, the reason for any compensation
amounts that fall outside the targeted range. Considerations in the formation of
a company’s peer group should be addressed, and changes in a company’s peer
group from year to year should be discussed. In comment letters, the SEC Staff
has also required quantification regarding peer groups (such as revenue and
market capitalization information for the company and the peer group).

Disclosure of Performance Targets. Companies must disclose company
and individual performance targets for incentive compensation and the actual
achievement level against the targets if they are material elements of the
company’s compensation policies and decisions, unless the disclosure would
result in competitive harm to the company. Since adoption of the rules, the SEC
Staff has consistently focused on this disclosure requirement and to date has
issued more comment letters to companies on this item of the executive com-
pensation disclosure rules than any other. The SEC Staff also has clarified that
although the general rules regarding disclosure of non-GAAP financial meas-
ures (Regulation G) do not apply to disclosure regarding performance-related
target levels, a company must disclose how the target levels are calculated from
its audited financial statements.

The following considerations apply regarding performance target disclosure:

® Threshold Question Is Materiality. A company must first determine
whether performance targets are a material element of the company’s
compensation policies and decisions. If performance targets are not
material, then the company is not required to disclose them. Whether per-
formance targets are material is a facts-and-circumstances test, which a
company must evaluate in good faith. The SEC has indicated that the fact
that a target was not met is not dispositive as to materiality but rather is only
one factor to consider. For example, even if the performance target does not
result in an actual payout, it still may be material if it plays an important role
in how the company incentivizes its named executive officers.

® Qualitative vs. Quantitative Performance Goals. A company may dis-
tinguish between qualitative/subjective individual performance goals (e.g.,
effective leadership and communication) and quantitative/objective per-
formance goals (e.g., specific revenue or earnings targets). A company is
not required to provide quantitative targets for what are inherently sub-
jective or qualitative assessments. However, shareholders often are skep-
tical of whether qualitative performance goals are rigorous and
performance-oriented, so companies may enhance their disclosures around
qualitative performance criteria to address such concerns.



® Competitive Harm Exception. If performance targets are material in the
context of a company’s executive compensation policies or decisions,
companies are required to disclose those target levels or other perform-
ance factors or criteria unless they involve confidential information the
disclosure of which could result in competitive harm to the company. This
relief is not available if companies have publicly disclosed the target levels
elsewhere. The SEC rarely accepts competitive harm arguments for
corporate-level performance targets where the disclosure is being made
after the fiscal year has ended and actual company results have been dis-
closed. The SEC also rarely accepts competitive harm arguments for
corporate-level financial performance targets, such as earnings per share,
earnings per share growth or revenue growth. Competitive harm argu-
ments are more likely to be accepted in the context of performance targets
tied to the results of an operating or business unit.

o If Performance Goal Omitted, Must Discuss Likelihood of Achieving
Goal. If a company omits performance targets, the CD&A must discuss
with meaningful specificity how difficult it will be for the executive, or
how likely it will be for the company, to achieve the undisclosed target
levels or other undisclosed factors or criteria. A company must provide
support for this level-of-difficulty statement, and not just generally state
that the targets are “challenging” or are “stretch goals” (for example,
companies may discuss the correlation between past achievement and
anticipated future achievement of the performance target).

In the context of the required shareholder advisory vote on executive com-
pensation and continuing emphasis on pay-for-performance, companies often
voluntarily disclose more than is required by the SEC disclosure rules. Many
companies have expanded their disclosure of the performance metrics under-
lying their incentive programs to highlight the link between the performance
metrics chosen and the company’s business strategy.

Shareholder Outreach. In large part in response to the shareholder advi-
sory vote on compensation requirement, companies have increased their direct
outreach to significant shareholders. Increasingly, companies are explicitly
addressing their shareholder engagement efforts in the CD&A.

Forward-looking Disclosures. As discussed above in Section 2.0, there are
instances where disclosure of events occurring prior to, or following the end of,
the applicable fiscal year is required by the SEC disclosure rules. Some compa-
nies are expanding CD&A disclosure to describe changes to their compensation
programs occurring after the end of the fiscal year where such disclosure is not
otherwise required by SEC disclosure rules. Such discussion may focus on pos-
itive changes to the compensation programs and/or responses to performance
in the most recent fiscal year.
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2.5 Taking Your CD&A to the Next Level
By Heather Marshall & Jim Kroll

When the CD&A arrived almost 10 years ago, it looked much like the rest of
the annual proxy statement did — dense paragraphs drafted from a compliance
focus. That specific focus endured during the first few years despite oft-
expressed disappointment from shareholders and other readers over the lack of
real content amid dense, technical language that often made the CD&A difficult
to understand despite repeated calls for drafting in plain English. Yet, both
readers and drafters largely stuck to their views and little changed. This regu-
larly led to a misunderstanding over the design and intentions of executive pay
programs put in place by companies.

Fast forward to 2016. While the underlying legal requirements have
remained relatively unchanged, the CD&A itself has undergone a welcome trans-
formation in recent years at a number of companies. While the content continues
to reflect ‘what’ must be disclosed under the rules, companies have been more
focused on ‘how’ they disclose it. The most striking change has been the look and
feel of the CD&A, with a growing trend toward continuous refinement.

The catalyst for this evolution came as an unintended consequence of man-
datory say-on-pay votes imposed on U.S. companies by Dodd-Frank. What say
on pay really fostered was more direct communication between public compa-
nies and their shareholders. That feedback mechanism was guided by several
intertwined drivers:

® A desire to avoid embarrassing public votes on executive pay;

® Greater focus by institutional investors on key issues that influence their
vote decisions and their willingness to proactively communicate these
issues to portfolio companies; and

® The resulting awareness of the role effective disclosure plays not only in
the determination of investor voting policies, but in the engagement proc-
ess between investors and their portfolio companies.

The result has been the shift to a CD&A that is generally more direct, under-
standable and flexible, meaning more companies are creating useful documents
that thoughtfully tell their stories about executive pay. Companies are thus ful-
filling the original goals for the CD&A, which were to improve the quality and
usefulness of the information provided about executive pay to investors.

Current state. If say-on-pay votes and greater interaction between
shareholders and companies are the broad catalysts that got the change process
started, what the specific issues that drive individual companies to take a fresh
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look at their CD&A today? Two broad influences are driving change: internal
and external.

® Externally, companies are increasingly seeing their peers make favorable
changes to their disclosures and, regardless of prior say-on-pay votes,
those that see this may be inclined to take a fresh look at their own CD&A
simply to avoid falling behind. Investor feedback can also influence
change. Here, the shareholder engagement process can be informative if
feedback is surfaced that investors didn’t fully understand something
based on the disclosure, but express a comfort level once it is explained.

® Internally, companies have routinely found the impetus to update their
CD&A comes from compensation committee members. Directors who sit
on boards where updates to the CD&A have been made may encourage
change at their other companies, particularly if the changes were well
received by shareholders. This internal advocacy for change is generally
hard to resist, particularly if those directors are directly speaking with
shareholders as they will have a strong desire to demonstrate transparency
and accountability in their pay decisions and in the design of pay programs.

Of course the most powerful driver of change is company performance. In
the years since say on pay has become a routine part of the executive pay envi-
ronment, we've seen the growing importance of pay-for-performance alignment
as a key factor in voting by institutional shareholders and in vote recom-
mendations by proxy advisors. In fact, this has led some commentators to the
view that say on pay is, in effect, a say on performance. As a result, company
performance has emerged as a key internal input to how companies position
the design and outcomes of their executive pay programs and how these align
with company strategy. At the same time, broader sector performance may
serve as an external factor. Together, these financial and strategic components
can make it compelling for companies to put their best foot forward, especially
in times of challenging performance conditions.
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Key influencers of change

Investor Economic
Expectations Climate

Director
Experience

N o

¥a

AN —

Looking for plain English For many companies, stock
and easy-to-navigate prices have been declining
documents that make it and pay-for-performance
easier to review (and concerns are the leading
support) companies’ reason for negative say-on-
proposals pay votes — an opportunity
to put best foot forward

Directors who sit on multiple
boards may have already
been down this path at
another company and
expect similar improvements

The upshot of these influences is a growing comfort level or acknowledge-
ment that ongoing refinements in CD&A disclosure are now the norm. After
several years, companies are becoming accustomed to making incremental
enhancements routinely and they are less daunting in the face of market
acceptance.

Clearly, a desire for a positive say-on-pay vote is important to companies, as
is ensuring that their pay programs are well understood in general. To this end,
we've seen a positive feedback loop often occurs when companies interact with
their shareholders on a regular basis and use the information from those dis-
cussions to tailor the content and presentation of their CD&As. For many
companies, this feedback loop not only form the basis for enhancements to the
CD&A, but also helps avoid unexpected (and unpleasant) say-on-pay votes.
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Feedback loop

Shareholder
Engagement

Effective
Disclosure

Aside from making the CD&A a key shareholder engagement tool and using
shareholder engagement to help inform the CD&A, the benefits of this loop will
vary based on a company’s circumstances but may include:

® Facilitating discussions of pay-for-performance alignment with a founda-
tion in the business strategy.

® Making it easier for an investor (or proxy advisor) to support the company
by making important information easy to find and difficult to refute — even
if your practices look “different” but can be placed into context.

® Protecting the company’s reputation and mitigating potential risk for
compensation committee members so that prior decisions are less likely to
be questioned.

® Making it easier to tackle difficult issues head on because the CD&A is less
likely to be the first place they are presented.
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Tools and techniques: How companies are enhancing their CD&As

While there’s no single roadmap or checklist that companies follow in enhanc-
ing their CD&As, we've seen several common areas of focus. Some have
become more widely used while others are applied on a more situational basis.

In recent years, for example, a number of techniques have emerged as best
practices in CD&A design as companies seek to achieve the goals of readability,
conciseness and ease of navigation.
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Established Tools and Techniques (percentages shown are the preva-
lence of these techniques among 500 S&P1500 companies filing proxy
statements prior to April 1, 2016)

Executive Summary

84%

® An executive summary provides the company
with an opportunity to highlight key themes
and messages from the CD&A.

e It's a simple yet powerful tool that companies
can use to address a reader with limited time,
while providing an overview for those that will
still read the full document.

o Typically, an executive summary would cover:
@ Performance highlights for the year;

e Corresponding pay outcomes under
incentive plans;

® An overview of any shareholder engagement
that was undertaken during the year, with
detail on the rationale and the outcome;

® Any changes to compensation programs
or policies during the year or for the
prospective year; and

® Any other material compensation-related
events specific to the company.

® The order of these items will be influenced by
each company’s unique circumstances. For
example, a company that had a low say-on-pay
vote in the prior year might begin with a focus
on engagement before moving on to changes
and then outcomes. Alternatively, for a com-
pany with a good say-on-pay history, limited
change and a strong performance story would
focus more on the first few points.

e Executive summaries tend to be no more than
two to three pages in length and are written in
a succinct style to minimize duplication with
the content that follows.

® Looking forward, a few companies have
morphed the executive summary into a letter
from the compensation committee chair. This
provides an opportunity to draft the summary
with a more personal tone and can be partic-
ularly effective when there is a strong focus on
engagement and/or change.
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Pay-Mix Charts
62%

e Pay-mix charts provide a graphical and easy-to-
digest overview of the components of the
named executive officers’ (NEOs’) compensa-
tion package. They can also help simply illus-
trate the different balance between the CEO and
other NEOs or the impact of changes year over
year.

e As above, this is a helpful tool to quickly
communicate a lot of information to a reader
with limited time.

® These graphs typically set out the proportion of
target and/or actual pay by element, emphasiz-
ing at-risk pay relative to fixed pay.

Governance Best
Practices

57%

® As investors and proxy advisors increasingly
focus on the ‘how’ of compensation as well as
the “what,” companies have started high-
lighting which governance best practices they
have adopted and those that they have not.

o Typically, companies will do this through the
inclusion of a table, often positioned as do’s
and don’ts.

® These tables address points as broad as claw-
back and recovery policies, hedging policies
and tax gross-ups or executive contracts.

® Where companies have actively decided
against adopting a policy or practice that is
considered a best practice, the table would
typically be followed by an explanation as to
why that’s the right approach on this occasion.

o In a theme consistent with the other techniques
highlighted, this provides a means to quickly
list of a number of items that an investor or
proxy advisor might be looking for when
assessing a CD&A, making it easy for them to
find what they need.
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Forward-Looking
Changes

55%

@ Increasingly, when companies are making pos-
itive and/or responsive changes in the pay
program going forward, these will be disclosed
in the CD&A.

o While the say-on-pay vote is generally
backwards-looking, this is a tool that companies
can use to demonstrate responsiveness, recog-
nizing that change is not always immediate.

e Topics that would typically be covered range
from base salary changes, new or rebalanced
performance metrics or broader changes to the
incentive design.

Pay-for-Performance
Alignment

19%

@ One of the top reasons cited by proxy advisors
for recommending a vote “against” company
say-on-pay resolutions is pay-for-performance
alignment — or, more specifically, a lack
thereof.

e For companies where this is a particular issue,
there has been a focus on enhancing their
voluntary disclosures on this topic, which often
include alternative pay definitions to those
shown in the Summary Compensation Table,
such as realizable pay and charts showing the
alignment of incentive plans payouts and key
measures of performance for the company.

e Other techniques include text-based summa-
ries, drawing together the key business per-
formance highlights for the year and outcomes
under incentive plans.

® The growth in this practice has slowed some-
what following the publication of draft pay-
versus-performance guidance from the SEC as
companies wait for final guidance.

@ However, this type of disclosure can still be
helpful in the interim, particularly for compa-
nies with a challenging story to communicate.
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Shareholder e While companies have proactively and

Engagement reactively engaged with shareholders for a long
o time, only recently has the disclosure of this
22% practice and process become more common.
- o The rationale for this is to demonstrate

responsiveness, both to investors that may not
have been involved in the process and to proxy
advisors who will note this in their reports to
their clients.

® Disclosure will typically cover details of who
the company engaged with (general terms such
as percentage of share capital), topics dis-
cussed and any resulting changes to pay
practices.

® Increasingly, this is done in a tabular format so
that companies can easily set out the feedback
that was received and what the direct response
was — or why there has been no change.

Perhaps not surprisingly, we find that larger companies have led the way in
adopting these changes.

Practical tips for drafting your CD&A

When it comes to CD&A drafting more generally, here are some helpful sug-
gestions and guidelines:

® Keep it relevant: It's always easy to add content to a CD&A — with new
requirements, regulations or guidelines come more drafting. However, it's
also important to take a step back and ask yourself what can be removed.
This may be information that is no longer required or relevant for investors
(e.g., legacy contracts that are redundant, old plans with no outstanding
awards) or duplication as a result of the ordering of information.

® Be succinct: Why use 20 words when five will do? Take a look at your
CD&A and try to identify areas where you can reduce word count or
remove repetition.

® Incorporate tables and infographics: Look for opportunities to present
information in new ways. CD&As should be an appropriate balance of text,
tables and graphs, tailored to the content you are looking to communicate and
highlight. More forward-thinking CD&As strike the right balance, while those
that lag are dense text-heavy documents or use tables and graphics excessively
or ineffectively. If you have a text-heavy document, you might also think about
whether a dual column format helps make the content look less daunting.
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® Use plain English and keep things simple: Avoid using jargon or terms
that don’t translate outside your company, industry or specialty. Making
use of a glossary to define unusual terms can be a helpful tool for balanc-
ing readability with length. Make the CD&A as accessible as possible by
speaking in terms that demonstrate the simplicity of your arrangements
and policies.

® Embrace digital: Increasing numbers of companies are reworking their
entire proxy to be digital-friendly as the proxy evolves from a printed
repository of information to a digital reference guide. CD&As should be
drafted with digital in mind, employing features like hyperlinks to enhance
navigation and layer information for the reader. When it comes to the
CD&A, this might mean including a click-through table of contents and/or
cross references within the report.

Looking forward

As you think about your next CD&A, there are a lot of things to think about. It
can be overwhelming if you decide to do a complete overhaul of your CD&A, as
opposed to incremental changes. With this in mind, it’s helpful to remind your-
self of the purpose of the CD&A and why a strong CD&A is important:

® A good CD&A can mitigate the risk of a negative say-on-pay outcome. A
document that sets out the right information, in a way that can be easily
found and understood, is important in ensuring the understanding and
support of your investors.

® The CD&A is your opportunity to be proactive and own the message you
want to present. You have the chance to explain why you do what you do
and address the relevant points — rather than risking someone else
incorrectly filling in the blanks.

® It’s also your opportunity to demonstrate a commitment to shareholders
and a willingness to engage and respond to feedback.

® Often, companies are afraid of change when it comes to updating their
CD&As, but what they should be afraid of is staying the same. Change
demonstrates that you are paying attention to the environment around you.
As more and more companies embrace change, those that don’t risk falling
behind and looking out of touch.

But, if there is one tip that tops the list it’s this: Start early and assemble the right
CD&A team, including at least one independent reviewer. People fear change for a
reason — it’s not always easy. If you leave things until it’s too late or fail to involve
the right stakeholders, you run the risk of reverting to the status quo. Change
doesn’t have to be painful, but it will take some time, thought and effort.
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3.0 EXECUTIVE COMPENSATION TABLES AND RELATED
NARRATIVE DISCLOSURES

The compensation tables and related narrative disclosures required by
Item 402 of Regulation S-K fall into three broad categories:

® Current Compensation Earned. Companies must disclose compensa-
tion earned by or awarded to the named executive officers during the most
recently completed fiscal year and the preceding two fiscal years, as appli-
cable, in the Summary Compensation Table and provide supplemental
information on plan-based awards granted during the last completed fiscal
year in the Grants of Plan-Based Awards Table, with accompanying narra-
tive disclosure for both tables, under Item 402(c) through (e) of Regulation
S-K.

® Current Equity Holdings and Realizations on Equity Hold-
ings. Companies must disclose outstanding equity holdings as of fiscal
year-end in the Outstanding Equity Awards at Fiscal Year-End Table and
amounts realized under equity awards during the most recent fiscal year in
the Option Exercises and Stock Vested Table under Item 402(f) through
(g) of Regulation S-K.

® Post-Employment Compensation. Companies must disclose retirement
and other post-employment compensation, including defined benefit pen-
sion plan benefits, in the Pension Benefits Table, non-qualified deferred
compensation plans in the Nonqualified Deferred Compensation Table and
must describe and quantify other post-employment plans and benefits,
including payments relating to resignation, severance, retirement and
change in control, under Item 402(h) through (j) of Regulation S-K.

See Appendix A to this handbook for copies of the tables required by the
compensation rules. One or more columns in the required tables and entire
tables (other than the Summary Compensation Table) may be omitted if there is
no applicable information required for any of the named executive officers.
Companies must specify the applicable fiscal year in the title to each required
table that calls for disclosure as of or for a completed fiscal year. Note that SEC
rules provide some relief for smaller reporting companies and emerging growth
companies by limiting the disclosure required to be reported by such compa-
nies. See Section 11 for further information on the disclosure requirements
applicable to such companies.

3.1 Summary Compensation Table

The Summary Compensation Table is the principal source of specific execu-
tive compensation disclosure, and the CD&A and other compensation tables are
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intended to explain and supplement the numbers reported in the Summary
Compensation Table. The Summary Compensation Table requires, to the extent
applicable, information for each of the named executive officers under each of
the column headings shown below.

Change in
Pension
Value and
Nongqualified
Non-Equity Deferred
L. Stock Option Incentive Plan Compensation  All Other
Name and Principal Salary Bonus Awards Awards Compensation Earnings Compensation Total
Position Year ($) (%) (€)) $) ($) (€)) ($) ($)

Three Years of Compensation Information Required. Companies must
disclose information for each of the last three completed fiscal years, with the
following exceptions:

® Newly Appointed Executive Officer. If an individual became a named
executive officer for the first time during the last completed fiscal year,
information is required only for that year and not for either of the prior two
fiscal years during which the individual was not a named executive officer.
However, if an executive officer was a named executive officer during the
last completed fiscal year and was also a named executive officer two
years prior, compensation information for the executive officer must be
disclosed for all three fiscal years, even though the individual was not a
named executive officer during the intervening year.

® Newly Reporting Companies. A company may exclude information for
fiscal years prior to the last completed fiscal year if the company was not
an Exchange Act Section 13(a) or (15)(d) reporting company at any time
during that year, unless the information was required to be disclosed in a
prior SEC filing.

® Emerging Growth Companies. As discussed in Section 10, emerging
growth companies need only provide information for the last two com-
pleted fiscal years.

All Compensation Earned by Named Executive Officers Must Be
Included. A company must include all compensation earned or awarded to a
named executive officer for services to the company during the last completed
fiscal year without regard to whether that compensation is paid directly by the
company or a third party, for example by a parent or subsidiary company. In
addition, even compensation that is excluded for purposes of determining
whether an individual qualifies as a named executive officer for a given fiscal
year because such compensation relates predominantly to an overseas assign-
ment must nevertheless be reported in the Summary Compensation Table if it is
determined that such individual does qualify as a named executive officer.
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® Service for a Partial Fiscal Year. If a named executive officer (including
the CEO and CFO) served as an executive officer for only a portion of the
last completed fiscal year, all compensation earned by the named execu-
tive officer for that fiscal year for services to the company in any capacity
must be disclosed. For example, if an individual qualifies as a named
executive officer due to a promotion during the last completed fiscal year,
compensation earned during that fiscal year prior to the promotion must
be disclosed. Amounts earned for service during a portion of a fiscal year
should not be annualized (e.g., for a newly hired CEO or those executive
officers who terminated during the year).

After a Merger, May Exclude “Predecessor” Compensation. Because the
SEC does not consider the resulting company in a merger as a successor for
compensation purposes, after a merger, the resulting or successor company
should exclude all compensation earned by an executive officer for service with
the predecessor company that disappeared in the merger for disclosure purposes
and when calculating total compensation for purposes of determining the identity
of the successor company’s named executive officers. Similarly, a parent corpo-
ration may exclude compensation paid by a subsidiary entity before that entity
became a subsidiary (i.e., when it was a target). A different result may apply in
situations involving an amalgamation or combination of companies.

All Deferred Compensation Must Be Included. A company must include
in the appropriate column of the table all compensation earned by the named
executive officer for services to the company during the last completed fiscal
year, regardless of whether payment of such amounts was deferred. Because
the aggregate amounts deferred may also be disclosed in the Nonqualified
Deferred Compensation Table (described below), to avoid double counting,
companies must disclose by footnote to the Nonqualified Deferred Compensa-
tion Table any amounts also reported in the Summary Compensation Table.

Summary Compensation Table Must Report Value of Compensatory
Related Person Transactions. The value of all transactions between the
company and a third party where the primary purpose is to compensate a
named executive officer for service to the company must be disclosed, even if
the transaction also qualifies as a related person transaction. See Section 10 for
additional information on the related person transaction disclosure rules.

All Compensation Must Be Reported in U.S. Dollars. Compensation
amounts must be reported in U.S. dollars, rounded to the nearest whole dollar.
Any compensation paid in a non-U.S. currency must be identified in a footnote
to the applicable column that identifies the currency and describes the rate and
methodology used to convert the amount to U.S. dollars.
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3.1.1 Salary and Bonus Columns. Companies must disclose in the Salary

and Bonus columns the dollar value of base salary and bonus (cash and non-
cash) earned by the named executive officers during the applicable fiscal years.

24

® Salary. While not expressly defined in Item 402, “salary” may include items

such as sales commissions, accrued but unused vacation time and any
director fees paid to a named executive officer. Director fees paid to a
named executive officer may also be reportable in the All Other
Compensation column but in either case, a footnote must accompany such
disclosure identifying and itemizing such director compensation and
amounts.

® Bonuses. Companies must report in the Bonus column the value of cash-

based guaranteed or discretionary bonuses, retention bonuses, hiring
bonuses and relocation bonuses that are not based on pre-established
performance criteria. Bonus amounts are disclosed for the fiscal year
earned, not paid. For example, a retention bonus payable upon service
through the end of the fiscal year is reportable for that fiscal year, even if
actually paid by the company in the following fiscal year. Cash amounts
earned under a “non-equity incentive plan” are not reported in the Bonus
column but under the Non-Equity Incentive Plan Compensation column
when earned.

® When Is a “Bonus” a Non-Equity Incentive Plan Award? An award
is generally not a “bonus” for purposes of the Summary Compensation
Table if the award is intended to serve as incentive for performance to
occur over a specified period of any duration, even less than a year, and
(1) the outcome of a performance target upon which payment of the
award is conditioned is substantially uncertain at the time the target is
established and (2) the target is communicated to the executive. A non-
equity incentive award is reported in the Non-Equity Incentive Plan
Compensation column of the Summary Compensation Table when and
to the extent earned, and not in the Bonus column. However, if the
company, in its discretion, pays an amount in excess of the amount
earned for achievement of the performance measures established for the
non-equity incentive compensation, the company should report the value
of the excess amount in the Bonus column.

o If Noncash Compensation Is Received in Lieu of Salary or Bonus,

Generally Must Report as Salary or Bonus. Subject to the exceptions
described below, any salary or bonus that the named executive officer
elects to receive in the form of stock or stock-based or other forms of
noncash compensation generally must be disclosed in the appropriate



column of the Summary Compensation Table (e.g., in the Salary or Bonus
column). In addition, companies must footnote the applicable Salary or
Bonus column to disclose the receipt of any forms of noncash compensa-
tion and, if applicable, that the award is also reported in the Grants of Plan-
Based Awards Table. Two exceptions apply:

® Noncash Compensation Subject to FASB ASC Topic 718. If the
noncash compensation is within the scope of the accounting rules for
stock-based compensation, FASB ASC Topic 718 (e.g., pursuant to an
agreement whereby the named executive officer can elect settlement in
stock or equity-based compensation within the scope of FASB ASC
Topic 718), then the company must report the award as a stock award or
option award, as applicable, instead of including the value in the Salary
or Bonus column. The company should also report the awards, as appli-
cable, in the Grants of Plan-Based Awards Table, Outstanding Equity
Awards at Fiscal Year-End Table and Option Exercises and Stock Vested
Table and explain in a footnote to the applicable tables that the named
executive officer received the award in lieu of salary or bonus.

® Noncash Compensation Not Subject to FASB ASC Topic 718 That
Exceeds Value of Salary or Bonus Foregone. If the noncash
compensation received in lieu of salary or bonus is not within the scope
of FASB ASC Topic 718, but its value exceeds the value of the amount of
salary or bonus foregone, the company must report the incremental
value in the appropriate column of the Summary Compensation Table
(e.g., Stock Awards or Option Awards column), based on the grant date
fair value of such award and provide footnote disclosure about the cir-
cumstances of the award. If the value of the stock, equity-based or other
form of noncash compensation is the same as the amount of salary or
bonus foregone at the election of the named executive officer, the
amounts are reported only in the Salary or Bonus column. The company
should also report the award, as applicable, in the Grants of Plan-Based
Awards Table, Outstanding Equity Awards at Fiscal Year-End Table and
Option Exercises and Stock Vested Table and explain in a footnote to the
applicable tables that the named executive officer received the award in
lieu of salary or bonus.

® Bonus Clawback. If, during the last completed fiscal year, a company
recovers all or a portion of a bonus or incentive compensation that was
paid to a named executive officer during a year included in the table that
precedes the last completed fiscal year, the Summary Compensation Table
should adjust the Bonus or Non-Equity Incentive Compensation amount
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previously reported for that fiscal year to reflect the “clawback” with foot-
note disclosure of the amount recovered. The CD&A should discuss the
reasons for the “clawback” and how the amount recovered was determined
if necessary to understand the company’s compensation policies and deci-
sions regarding the named executive officers.

® Generally No Disclosure Required if Discretionary Bonus Declined
Before Granted. No disclosure is required if an executive officer declines
a discretionary bonus before it is granted (e.g., if the executive officer
advises the company that she will not accept an award before the board of
directors takes action to approve the bonus).

® Report on Form 8-K Any Salary or Bonus Amounts That Cannot Be
Timely Determined. In the rare situation where a company cannot
determine the amount of salary or bonus earned in the last completed fis-
cal year before it files the proxy statement or annual report that includes
executive compensation disclosure, the company must disclose in a foot-
note to the applicable column(s) that the amount of salary or bonus is not
yet calculable and the date on which it is expected to be calculated. When
the amount is calculable, the company must disclose on Form 8-K both the
amount and a new total compensation figure that includes the amount.

3.1.2 Stock Awards and Option Awards Columns. Companies must
report the aggregate grant date fair value of all stock awards and option awards
granted during the reported fiscal year, computed in accordance with FASB
ASC Topic 718, excluding the effect of estimated forfeitures and without regard
to the rules on when such expense is recognized.

® What Are Stock Awards? “Stock awards” are equity awards whose value
is derived from the company’s equity securities or that may be settled by
issuance of the company’s equity securities and are within the scope of
FASB ASC Topic 718. Restricted stock, restricted stock units, phantom
stock, phantom stock units, common stock equivalent units and other sim-
ilar instruments that do not have option-like features are all stock awards.

® Option Awards Include Stock Appreciation Rights. “Option awards”
are other equity awards that are similarly within the scope of FASB ASC
Topic 718. Option awards include stock options, stock appreciation rights
(whether granted in tandem with a stock option or freestanding and
whether they can be settled in stock or cash, either at the election of the
company or a named executive officer) and other similar instruments with
option-like features.
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® Stock Awards and Option Awards Include Parent or Subsidiary
Stock. A company should report awards of stock of a parent or subsidiary
company and options or other rights to purchase stock of a parent or sub-
sidiary company that are awarded to the company’s named executive offi-
cers for services to the company in the same manner as the company
would report such awards if they related to the company’s own shares,
rather than shares of its parent or subsidiary company.

® When to Include Value of an Award? Amounts for stock awards and
option awards are reported for the year of grant (even if granted as com-
pensation for services rendered prior to the fiscal year in which the actual
grant occurs). In contrast, awards in the Non-Equity Incentive Plan Com-
pensation column are reported for the year earned, even if paid in a sub-
sequent year.

® How to Report Awards With a Performance Condition? Equity
awards subject to performance conditions are reported based on the prob-
able outcome of the performance condition (typically the “target” award
value) as of the award’s grant date. This amount should be consistent with
the estimate of aggregate compensation cost to be recognized over the
service period determined as of the grant date under FASB ASC Topic 718,
excluding the effect of estimated forfeitures. Companies must disclose in a
footnote to the table the aggregate grant date fair value for the award,
assuming the highest level of achievement under the award if this amount
is greater than that reported in the table.

® Performance Condition. A performance condition is a condition
affecting the vesting, exercisability, exercise price or other pertinent
factors used in determining the grant date fair value of an award that
relates to both:

® the executive rendering services for an explicitly or implicitly speci-
fied period of time; and

® achieving a specified performance target that is defined solely by refer-
ence to the company’s own operations or activities or those of another
company or group of companies (e.g., attaining a specified growth rate
in return on assets or a specified relative total shareholder return
vis-a-vis a specified peer group, obtaining regulatory approval to
market a specified product, selling shares in an initial public offering
or other financial event or attaining a growth rate in earnings per
share that exceeds the average growth rate in earnings per share of
other entities in the same industry).
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® Disclose FASB ASC Topic 718 Valuation Assumptions. Companies
must disclose in a footnote to the applicable column the valuation assump-
tions used for the grant date fair value computation. Companies may do so
by cross-reference to the discussion of the relevant valuation assumptions
in their financial statements, footnotes to the financial statements or
MD&A (or by a hyperlink if the proxy materials are made available on the
Internet). A company may also provide the assumption information for the
last completed fiscal year by reference to the Grants of Plan-Based Awards
Table if the company reports the information in that table.

® Disclose Equity Awards Even if Forfeited During the Year of
Grant. Companies must disclose the grant date fair value of all equity
awards granted during the last completed fiscal year, even if they are sub-
sequently forfeited during that same year.

® Special Rules Govern Reporting of Equity Incentive Plan Awards
Where Compensation Committee Retains Negative Discretion to
Reduce Awards. Generally, equity incentive plan awards are
reported in the year of grant, even if the compensation committee retains
negative discretion to reduce awards. However, special rules may govern
the deemed year of grant in certain circumstances.

® Disclose Incremental Expense of Option Awards Repriced or Equity
Awards Materially Modified During Fiscal Year. If the company
repriced any options or stock appreciation rights or materially modified
any equity awards held by a named executive officer during the last com-
pleted fiscal year, the company must disclose any incremental increase in
fair value calculated as of the repricing or modification date in accordance
with FASB ASC Topic 718 with respect to the repriced or modified award.
If an award is modified in the year of grant, companies report both the
original grant date fair value and the incremental fair value resulting from
the modification in the appropriate equity award column of the Summary
Compensation Table (and both values are counted for purposes of identify-
ing the named executive officers for a given year).

® Value of Earnings on Stock Awards and Option Awards Generally
Not Reportable. The value of earnings on equity awards (e.g., dividends
or dividend equivalents) will generally not need to be reported, because the
value of the earnings is already reflected in the calculation of the grant date
fair value of the award. However, if a company paid dividends or other
earnings on awards that did not take into account the assumed effective
dividend rate in the awards’ initial grant date fair value calculation, then
the company must include the value of those earnings in the All Other
Compensation column.



3.1.3 Non-Equity Incentive Plan Compensation Column. Companies
must report in the Non-Equity Incentive Plan Compensation column the dollar
value of all amounts earned during the applicable fiscal year under non-equity
incentive plans. Non-equity incentive plans are incentive plans that are not
covered by FASB ASC Topic 718 for financial reporting purposes (e.g., cash-
based plans). Incentive plans are generally defined as plans, contracts, author-
izations or arrangements, even if not set in a formal document, providing
compensation intended to serve as incentive for performance to occur over a
specified period, and are contrasted with amounts reported in the “Bonus”
column.

® Report Amounts Only When Earned. Unlike stock awards and option
awards, which are reported in the year granted, a company reports non-
equity incentive plan awards only for the fiscal year when the specified
performance criteria under the plan are satisfied and the compensation is
earned. If a relevant performance measure is satisfied during a fiscal year
(including during a single year in a plan with a multi-year performance
period), companies must disclose the amount earned as compensation for
that year, even if not payable until a later date (but then companies are not
required to subsequently report the actual payment). The SEC justifies the
inconsistency between the treatment of equity and non-equity awards
(disclosure in the year of grant as opposed to disclosure in the year
earned) on its view that there is no clearly required or accepted method
(like FASB ASC Topic 718) for establishing a grant date fair value for non-
equity based incentive awards that reflects the performance contingencies.

® Report Amount of Declined Award. If a non-equity incentive plan award
is granted but payment of the award is declined by an executive officer,
companies must disclose the amount earned pursuant to the award, even
though declined, in the Non-Equity Incentive Plan Compensation column
(and should include the amount in the Total column for purposes of
determining whether the individual is a named executive officer). Compa-
nies should disclose the executive officer’s decision to decline payment of
the award, either by adding a column to the Summary Compensation Table
next to the Non-Equity Incentive Plan Compensation column that reports
the amount of non-equity incentive plan compensation declined, or by
providing footnote disclosure to the Summary Compensation Table. More-
over, in the CD&A, companies should consider discussing the effect, if any,
of the executive officer’s decision on how the company structures and
implements compensation to reflect performance.
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® Exercise of Discretion in Determining Non-Equity Incentive Plan
Amounts. If, in the exercise of negative discretion, a company pays an
amount less than that earned by meeting the performance measure in the
non-equity incentive plan, such amounts generally are still reportable in the
Non-Equity Incentive Plan Compensation column. If, in the exercise of
discretion, a company pays an amount over and above the amount earned
by meeting the performance measure, the excess amount should be
reported in the Bonus column. To the extent material, companies should
discuss in the CD&A the basis for the use of discretion in determining
amounts payable under a non-equity incentive plan.

® Reporting an Annual Incentive Plan Award With an Embedded
Stock Settlement Feature. If an incentive plan by its terms allows
executive officers to elect payment of an annual incentive award in either
equity or cash, companies report the payouts as follows:

® Companies report payments settled in shares in the Stock Awards col-
umn of the Summary Compensation Table (and also as an equity
incentive plan award in the Grants of Plan-Based Awards Table) (even if
the amount of the award is not determined until the next fiscal year).

® Companies report cash payments in the Non-Equity Incentive Plan
Compensation column of the Summary Compensation Table (and also as
a non-equity incentive plan award in the Grants of Plan-Based Awards
Table).

® Reporting an Annual Incentive Plan Award Settled in Stock With
No Embedded Stock Settlement Feature. If no right to stock settle-
ment is embedded in the terms of an annual incentive plan award, the
award is not within the scope of FASB ASC Topic 718 and, therefore, is a
non-equity incentive plan award. Companies report any payments settled in
shares in the Non-Equity Incentive Plan Compensation column of the
Summary Compensation Table, with footnote disclosure of the stock
settlement. Companies also report the award as a non-equity incentive plan
award in the Grants of Plan-Based Awards Table. Companies do not report
any stock received upon settlement of the annual incentive plan award in
the Grants of Plan-Based Awards Table since that would double count the
award.

® No Exception for Delayed Payment. Once the performance criteria are
satisfied, a company must report the award even if the award is subject to
forfeiture conditions (such as a continued service requirement) that could
delay or prevent payment. The company may discuss any forfeiture con-
ditions in the related narrative disclosure.



® Disclose Grants in Grants of Plan-Based Awards Table. Even though
non-equity incentive plan awards are reported in the Summary Compensa-
tion Table only when earned, the grant of a non-equity incentive plan
award must be disclosed in the Grants of Plan-Based Awards Table in the
year of grant. See Section 3.2.

® Include All Earnings on Outstanding Awards. Companies must report
in the Non-Equity Incentive Plan Compensation column all earnings with
respect to outstanding non-equity incentive plan awards and quantify these
amounts in a footnote, regardless of when the earnings are actually paid.

3.1.4 Change in Pension Value and Nonqualified Deferred Compensation
Earnings Column. A company must disclose in the Change in Pension Value and
Nonqualified Deferred Compensation Earnings column an amount equal to the sum of:

® the change in pension value under the company’s pension plans; and

® the value of any above-market or preferential earnings under the compa-
ny’s nonqualified deferred compensation plans.

The company must separately identify and quantify each component, as appli-
cable, in a footnote.

® Change in Pension Value. Change in pension value reflects the aggregate
annual change in the actuarial present value of accumulated pension bene-
fits under all of the company’s defined benefit and actuarial plans. These
plans include nonqualified and tax-qualified defined benefit plans, cash
balance plans and supplemental executive retirement plans. The change in
pension value does not include changes under any of the company’s
defined contribution plans, such as 401(k) plans.

® No Negative Amounts. Where a named executive officer participates
in more than one pension plan, a company may subtract negative values
from decreases in value of one or more plans in calculating the aggregate
change in actuarial present value of the named executive officer’s accu-
mulated pension benefit. However, a company may not report a negative
amount (i.e., less than zero) for the aggregate change in pension value
reported in the Summary Compensation Table, but must disclose any
negative amount in a footnote to the Change in Pension Value and Non-
qualified Deferred Compensation Earnings column.

o Compute Change in Value Using Financial Statement Assump-
tions. A company computes the aggregate annual change in pension
value using the same assumptions and measurement periods that it used
for its audited financial statements for the applicable fiscal year. Basi-
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cally, the annual change equals the difference between the accumulated
benefit amount disclosed in the Pension Benefits Table (discussed
below) for the subject fiscal year and the accumulated benefit amount
that was or would have been disclosed for the prior fiscal year.

® Include Value of Any Distributions. If a named executive officer
received a distribution, in-service or otherwise, under any company
pension plan during the fiscal year, the company should include the
value of the distribution in determining any increase in pension value.

® Earnings on Nonqualified Deferred Compensation. Amounts reported
include only above-market or preferential earnings under any of the
company’s nonqualified deferred compensation plans during the most
recent fiscal year, including under nonqualified defined contribution plans.
Interest on deferred compensation is above-market only if the rate of
interest exceeds 120% of the applicable federal long-term rate, with com-
pounding (as per Section 1274(d) of the Internal Revenue Code) at the rate
that corresponds most closely to the rate under the company’s plan at the
time the interest rate or formula is set (or reset, should the rate be reset).
Dividends or dividend equivalents on deferred compensation denominated
in company stock are preferential only if earned at a rate higher than divi-
dends on the company’s common stock. Earnings tied to changes in the
value of publicly traded investment funds are not treated as above-market.
Only the above-market or preferential portion of the earnings must be dis-
closed. A company may disclose its criteria for determining above-market
or preferential earnings in a footnote or as part of the narrative disclosure.

3.1.5 All Other Compensation Column. A company must use the All Other
Compensation column to disclose the aggregate amount of all compensation
that the company could not properly report in any other column of the Sum-
mary Compensation Table (with a limited exception for certain perquisites),
reflecting the SEC’s requirement that all compensation earned by the named
executive officers must be disclosed in the Summary Compensation Table.

® Companies Must Identify and Quantify in a Footnote Each Element
of All Other Compensation That Exceeds $10,000 in Value. Except
for certain perquisites, companies must include in the All Other Compensa-
tion column the aggregate value of all elements of All Other Compensation,
regardless of amount, and must identify and quantify in a footnote to the
column the value of any item that exceeds $10,000 (in a manner that identi-
fies the particular nature of the benefit received). The footnote require-
ment only applies to compensation for the most recently completed fiscal
year. Special rules apply to perquisites and other personal benefits
(described below).
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® Elements of All Other Compensation. Examples of the elements of
compensation required to be included in the All Other Compensation
column include:

® Value of Securities Purchased at a Discount. A company must
include in the All Other Compensation column the value of all securities
purchased from the company or its subsidiaries for below fair market
value (measured under FASB ASC Topic 718) unless the discount is
generally available to all security holders or salaried employees (e.g.,
under a tax-qualified employee stock purchase plan under Section 423 of
the Internal Revenue Code).

® Post-Employment Payments. A company must include in the All Other
Compensation column the value of amounts paid or accrued in con-
nection with a named executive officer’s termination of employment (or
constructive termination) or in connection with a change in control of
the company. This would include distributions under a defined benefit or
actuarial plan if the distributions are accelerated in connection with a
change in control. An amount is considered accrued if a named execu-
tive officer’s performance necessary to earn the amount is complete. For
example, if the named executive officer has completed all performance
required to earn an amount, but the payment is subject to a six-month
deferral to comply with Section 409A of the Internal Revenue Code, the
amount would be considered an accrued amount. However, if the execu-
tive officer’s receipt of a payment is subject to a covenant not to com-
pete for a certain period, the amount is not reportable because
performance is still required for the payment to become due.

® Company Contributions to Defined Contribution Plans. A com-
pany must include in the All Other Compensation column the value of
annual vested and unvested company contributions or other allocations
to qualified defined contribution plans (e.g., 401(k) plans) and non-
qualified defined contribution plans.

e Value of Life Insurance Premiums Paid by the Company. A com-
pany must include in the All Other Compensation column the value of
any life insurance premiums paid by, or on behalf of, the company for
the benefit of a named executive officer (other than nondiscriminatory
group life insurance available generally to all salaried employees).

® Certain Dividends. A company must include in the All Other Compen-
sation column the value of any dividends or other earnings paid on stock
awards or option awards if the dividends or earnings were not factored
into the grant date fair value of the awards in accordance with FASB
ASC Topic 718.
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® Value of All Tax Reimbursements. A company must include in the All
Other Compensation column the value of all tax gross-ups or other
amounts reimbursed by the company for the payment of taxes (even if in
connection with perquisites and other personal benefits that do not meet
the $10,000 disclosure threshold described below). Even if the tax gross-
up is not payable by the company to the named executive officer until
the year following receipt of the compensation for which the gross-up is
payable, the tax gross-up should be reported in the same year that the
related compensation was paid to provide a clear view of all costs to the
company associated with providing the compensation.

o Value of Perquisites and Other Personal Benefits With
Aggregate Value of at Least $10,000. A company must include in
the All Other Compensation column the value of perquisites and other
personal benefits or property paid to a named executive officer only if
the aggregate value is equal to or greater than $10,000.

o If Perquisites Included in All Other Compensation Column,
Must Identify Each by Footnote. If a company is required to
include the value of perquisites or personal benefits in the amount
reported in the All Other Compensation column (i.e., because the
aggregate value is equal to or greater than $10,000), the company must
separately identify the particular type or nature of each perquisite or
personal benefit received in a footnote to the All Other Compensation
column, including those benefits with zero or nominal aggregate
incremental cost to the company (for example, travel and entertain-
ment is too broad if the personal benefit consisted of security while on
travel). If the named executive officer fully reimbursed the company
for the actual total cost of an item, the company should not treat the
item as a perquisite or other personal benefit and should not include
the value of the item or identify it by type.

e Each Perquisite That Exceeds $25,000 or 10% of Total
Perquisites’ Value Must Be Quantified by Footnote. A company
must separately quantify in a footnote the value (aggregate
incremental cost to the company) of any perquisite or personal benefit
paid to a named executive officer that exceeds the greater of $25,000
and 10% of the aggregate value of all perquisites and personal benefits
received by that named executive officer. For example, if the total
value of a named executive officer’s perquisites is $200,000, a com-
pany must separately identify each perquisite received in the footnote,
but need only quantify each perquisite valued at $25,000 or more.



However, if the individual’s total perquisites are valued at more than
$350,000, the company must separately identify and quantify each
perquisite worth 10% or more of the total perquisite value ($35,000 or
more).

® For Each Quantified Perquisite, Must Describe How Value Calcu-
lated. If the company is required to quantify the value of a perquisite,
the company must also describe in the footnote its methodology for
calculating the perquisite’s aggregate incremental cost. If a perquisite or
other personal benefit has no aggregate incremental cost, it must still be
separately identified by type.

e WHAT IS A PERQUISITE OR OTHER PERSONAL BENEFIT?

Determining whether an item is a perquisite is one of the most difficult
aspects of the SEC’s executive compensation disclosure rules, and yet is one
of the most high-risk issues, as the SEC’s most common focus in enforcement
cases involving executive compensation is the failure to disclose perquisites.
The SEC provides interpretive guidance on what constitutes a perquisite or
personal benefit, but does not provide a bright-line definition. The SEC sug-
gests a two-pronged analysis:

Prong 1: Is the Item “Integrally and Directly Related to the Perform-
ance of the Executive’s Duties’? This prong is intended to be interpreted
narrowly and should be limited to items that a company provides because the
executive needs them to perform the job.

o If “Yes,” It Is Not a Perquisite.
o If “No,” Go to Prong 2.

Prong 2: Does the Item “Confer a Direct or Indirect Benefit That Has
a Personal Aspect”? A company should apply this prong without regard to
whether it provides the item for a business reason or for the company’s
convenience.

o If “No,” It Is Not a Perquisite.

o If “Yes,” It Is a Perquisite—Unless Broad-Based. If the item confers
any personal benefit, the item is a perquisite or personal benefit unless
the item is generally available to all employees on a nondiscriminatory
basis (such as group life, health, hospitalization or medical reimburse-
ment plans that do not discriminate in scope, terms or operation in favor
of executive officers of the company and that are generally available to
all salaried employees with the exception for relocation benefits below).
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Companies should keep in mind that even if an expense is ordinary or neces-
sary for tax purposes, this tax treatment is not determinative on whether an
item is or is not a perquisite or personal benefit for compensation disclosure
purposes.

Relocation Benefits Are Perquisites. Due to the SEC’s concern that even
broad-based relocation plans may operate in a discriminatory manner that
favors executives, relocation assistance is a perquisite.
SEC Examples of Items That Are Perquisites or Personal Benefits:

® personal use of a company plane;

® security provided at a personal residence or during personal travel;

® commuting expenses (whether or not provided for the company’s con-
venience or benefit);

® personal travel using vehicles owned or leased by the company;

® housing and other living expenses (including relocation assistance);
® clerical or secretarial services for personal matters;

® club memberships not exclusively used for business entertainment;
® personal financial or tax advice or investment management services;

@ discounts on company products or services not generally available to all
employees; and

® relocation benefits.

SEC Examples of Items That Are Not Perquisites or Personal Benefits:
® BlackBerry or laptop computer;
® business travel;
® business entertainment;
® security during business travel; and
® itemized expense accounts used solely for business.

How to Value Perquisites. A company must value all perquisites and other
personal benefits on the basis of the aggregate incremental cost to the com-
pany or its subsidiaries. This value may differ from the value the company
uses for tax purposes. For example, for personal use of company aircraft, the
SEC confirmed that the company cannot use the amount it attributes to an
executive for federal income tax purposes (e.g., under the Standard Industry
Fare Level, or SIFL, rules) or the cost of first-class airfare to compute the
aggregate incremental cost of personal use of company aircraft. For each



perquisite included in the All Other Compensation column for which a com-
pany must disclose the separate value in a footnote, the company must also
describe in the footnote its methodology for calculating aggregate
incremental cost.

Companies May Include a Separate Table for Perquisites or for All
Items of “All Other Compensation.” Some companies may find it helpful
to include a separate perquisites table to supplement the All Other
Compensation column of the Summary Compensation Table to more clearly
present the required disclosures. Companies may also find it helpful to
include a separate table to identify and quantify the items in the All Other
Compensation column.

3.1.6 Total Column. The number in the Total column is the sum of the dol-
lar amounts reported in each of the other columns in the table for the covered
fiscal year, including the Change in Pension Value and Nonqualified Deferred
Compensation Earnings column (as noted above, the values disclosed in the
Change in Pension Value and Nonqualified Deferred Compensation Earnings
column are excluded from the calculation of total compensation for purposes
of determining who the named executive officers are for a fiscal year).

Companies do not disclose in the Summary Compensation Table the value of
equity awards that vest or are exercised (though such amounts are reported in
the Option Exercises and Stock Vested Table), nonqualified deferred compensa-
tion payouts (though they are disclosed in the Aggregate Withdrawals/
Distributions column of the Nonqualified Deferred Compensation Table), 401(k)
distributions (as 401(k) contributions and any company matching contributions
were already disclosed in the Summary Compensation Table), and earnings on
401(k) plans (because the requirement to disclose earnings only extends to
above-market or preferential earnings on nonqualified deferred compensation).

Footnote Disclosure Requirements. If an instruction requires footnote
disclosure to the Summary Compensation Table but does not specifically limit
disclosure to compensation for the company’s last completed fiscal year,
companies need only provide footnote disclosure for the other years reported
in the Summary Compensation Table if such disclosure is material to an invest-
or’s understanding of the compensation reported in the Summary Compensa-
tion Table for the company’s last completed fiscal year.

3.2 Grants of Plan-Based Awards Table

The Grants of Plan-Based Awards Table follows and supplements the Sum-
mary Compensation Table by providing additional information about plan-
based compensation (both equity and non-equity) granted during the last
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completed fiscal year. The Grants of Plan-Based Awards Table requires, to the
extent applicable, information for each of the column headings shown below.
Non-equity incentive plan awards granted in the last completed fiscal year, even
if they were not reported in the Summary Compensation Table because the
relevant performance criteria have not yet been satisfied, are disclosed in this
table. Companies also may need to include up to three supplemental columns to
the Grants of Plan-Based Awards Table (indicated below as unshaded
headings), depending on their particular circumstances, and may voluntarily
include a column to disclose the type of award (also indicated below as an
unshaded heading). Companies also should discuss the material terms of all
awards included in the Grants of Plan-Based Awards Table in the narrative that
follows the table.

Estimated

Future Estimated O?llll 0‘:}{1
Payouts Future er Ler
Number Under Payouts Stock Option Grant
of Non- Under Awards: Awards: Date
N()I.l- Equity Equity Number Number Exercise Fair
EIqmty Incentive Incentive of of or _ Value
nce- Plan Plan Shares S.egu- Ba.se Clqsmg of
ntive Awards Awards of rities Price  Price Stock
Plan Stock Under- of on and
Type Appr- Units Thres- Maxi- Thres- Maxi- or lying Option Grant Option

of Grant oval Granted hold Target mum hold Target mum Units Options Awards Date Awards
Name Award Date Date (#) @ ¢ & B B @B #) #) ($/Sh) ($/Sh) (%)

Disclose Each Award Separately. A company must disclose each award
granted during the last completed fiscal year on a separate row in the Grants of
Plan-Based Awards Table even if the award is subsequently declined or for-
feited. If awards were granted under more than one plan, the company must
indicate the plan under which each award was made. If multiple types of
awards are granted to the named executive officers (e.g., time-based stock
options, time-based restricted stock units, performance-based restricted stock
units, etc.), a company may voluntarily add a column titled “Type of Award” for
clarity.

Disclose Only Plan Awards Granted During the Last Completed Fiscal
Year. Companies disclose awards granted during the last completed fiscal year
only, even if the award is for services or performance in a prior fiscal year.
Awards granted after the last completed fiscal year for services or performance
in that year similarly are not yet disclosed in the Grants of Plan-Based Awards
Table but should be discussed in the CD&A.

Include Grant Date and Grant Date Fair Value for Equity-Based
Awards Only. A company is required to include a date in the Grant Date col-
umn and a value in the Grant Date Fair Value of Stock and Option Awards
column for equity-based awards only. For other types of awards, the company

38



may leave these columns blank. Just as in the Summary Compensation Table,
companies disclose the aggregate grant date fair value for each stock and
option award in accordance with FASB ASC Topic 718. The sum of the grant
date fair values for each equity award disclosed in the Grants of Plan-Based
Awards Table should equal the amounts disclosed in the Stock Awards and
Option Awards columns in the Summary Compensation Table.

Disclose Threshold, Target and Maximum Payouts for Non-Equity and
Equity Incentive Plan Awards. With respect to incentive plan awards, both
non-equity and equity-based, “threshold” refers to the minimum amount payable
for a certain level of performance under a plan; “target” refers to the amount
payable if the specified performance target(s) are reached; and “maximum”
refers to the maximum payout possible under a plan. For non-equity incentive
plans, estimated future payouts are expressed in dollars and for equity
incentive plans, as a number of shares.

® What if an Award Does Not Provide for Threshold, Target and
Maximum Payouts? If an award provides for only a single estimated
payout, the company should report that amount in the Target column. If an
incentive plan award does not provide for threshold or maximum payouts,
the company should leave those columns blank. A footnote should explain
that there are no threshold or maximum levels for the award. If an equity
incentive plan award is denominated in dollars but payable only in shares,
a company should describe the payment terms in a footnote. If all the
awards included in the column are similarly denominated in cash but
payable only in shares, the company may choose to change the “(#)” cap-
tion to “($)” and report the value of the awards instead of the number of
shares.

o If Target Amount Not Determinable, Provide Estimate. If a target
amount is not determinable, companies must provide a representative
amount based on the company’s performance during the last completed
fiscal year.

® Disclose Threshold, Target and Maximum Amounts, Even if Actual
Amount Already Determined. A company must disclose threshold, tar-
get and maximum amounts as of the award’s grant date, including for an
award that the company already paid or settled, even though the company
also discloses the actual amount of the award earned in the Summary
Compensation Table or the Option Exercises and Stock Vested Table. If a
company makes all non-equity incentive plan awards under an annual plan
and these awards are earned in the same year that the company granted
the award, the company may change the heading for this column to
“Estimated Possible Payouts Under Non-Equity Incentive Plan Awards.”
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® Disclose Grant Date Fair Value of Equity Incentive Plan Awards
Based on Probable Outcome of Performance Conditions. Companies
disclose the grant date fair value of equity awards subject to performance
conditions based on the probable outcome of such conditions (typically at
“target”). This amount should be consistent with the estimate of aggregate
compensation cost to be recognized over the service period determined as
of the grant date under FASB ASC Topic 718, excluding the effect of esti-
mated forfeitures.

® Reporting of Equity Incentive Plan Awards Where Compensation
Committee Retains Negative Discretion to Reduce
Awards. Generally, equity incentive plan awards are reported in the year
of grant, even if the compensation committee retains negative discretion to
reduce awards, notwithstanding the fact that the accounting treatment for
the award may provide that the grant date does not actually occur until the
end of the performance period, after the compensation committee has
determined whether to exercise any negative discretion.

All Other Stock Awards and All Other Option Awards. In this column,
companies must disclose the number of shares of stock or shares subject to
options that were granted during the last completed fiscal year that did not
qualify as incentive plan awards. This would include equity awards that vest
solely based on continued service to the company.

Grant Date and Grant Date Fair Value of a Multi-Year Incentive
Award. If an award granted during the last completed fiscal year has multiple
single-year performance periods for which annual performance targets are set at
the beginning of the entire multi-year performance period, the entire grant date fair
value for the award is disclosed. However, if each annual performance target is not
set until the beginning of such single-year performance period, each of the dates on
which the performance target is established is treated as a separate grant date for
purposes of the table and only the grant date fair value for the awards for which
the performance goals were established is disclosed in the table.

Disclose Repriced Options or Equity Awards Materially Modified
During Fiscal Year. If the company repriced any options or stock appreciation
rights or otherwise materially modified any equity awards held by a named
executive officer during the last completed fiscal year, the company must dis-
close as a separate grant the incremental increase in fair value calculated as of
the repricing or modification date under FASB ASC Topic 718. Any new equity
grants made during the last completed fiscal year pursuant to a repricing would
also be disclosed in the table. The company must discuss any repricing or mod-
ification transactions in the CD&A and in the narrative disclosure that follows
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the Summary Compensation Table and Grants of Plan-Based Awards Table.
This requirement does not apply to any repricing pursuant to an anti-dilution
provision specified in the plan or award, or any repricing that occurs automati-
cally through a pre-existing formula or mechanism specified in the plan or
award, or a recapitalization or similar transaction equally affecting all holders
of the class of securities underlying the options.

Consideration Paid for an Award. If a named executive officer paid cash
consideration for any award in the Grants of Plan-Based Awards Table, the
company must disclose, by footnote to the appropriate column, the amount of
consideration paid.

Up to Three Additional Columns May Be Required. Companies must add
one or more additional columns to the Grants of Plan-Based Awards Table in
the following situations:

o If Stock Option Exercise Price Is Less Than Closing Market Price
on Grant Date. If the per share exercise price, or base price, of options,
stock appreciation rights or similar option-like instruments is less than the
per share closing market price reported for the underlying security on the
grant date, a company must add a column at the far right side of the Grants
of Plan-Based Awards Table that reports the closing market price on the
grant date. For example, this may occur if a company determines option
exercise prices based on the average of the high and low stock prices on
the grant date, an average closing price for the 30 days preceding the grant
date or the closing market price on the day preceding the grant date.

® Describe How Company Determined Exercise Prices. The company
must also describe its methodology for determining any exercise or base
prices that differ from the closing market prices on the awards’
respective grant dates in a footnote to the Grants of Plan-Based Awards
Table or in the accompanying narrative disclosure.

o If Compensation Committee Action Did Not Occur on Grant Date. If
a company’s compensation committee (or other similar committee) or the
full board of directors granted, or was deemed to take action to grant,
equity-based awards on a date other than the FASB ASC Topic 718 grant
date for such awards, the company must disclose the date of the actual
committee or board action in a new column immediately to the right of the
Grant Date column.

o If Non-Equity Incentive Plan Award Is Denominated in Units or
Other Rights. If a non-equity incentive plan award is denominated in units
or other rights, a company must disclose the units or other rights awarded
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in a separate column immediately to the left of the columns in which
incentive plan awards are disclosed.

3.3 Narrative Description of Additional Material Factors After Sum-

mary Compensation Table and Grants of Plan-Based Awards Table

Following the Summary Compensation Table and the Grants of Plan-Based

Awards Table, companies must describe by narrative any additional material
factors necessary to understand and give context to the information in the two
preceding tables, which may include (depending on a company’s specific
circumstances):
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® Material Terms of Plans That Govern Awards Included in Summary
Compensation Table or Grants of Plan-Based Awards
Table. Companies should discuss the material terms of any plan that gov-
erns awards included in the Summary Compensation Table or the Grants of
Plan-Based Awards Table if the terms are not evident from the tabular dis-
closure and are not addressed in the CD&A.

® Material Terms of Employment Agreements. Companies should dis-
cuss the material terms of each named executive officer’'s employment
agreement or arrangement, whether written or unwritten, that are neces-
sary to understand the information in the tables.

® Terms of Any Repricing or Material Modification. Companies should
discuss (here and in the CD&A) the material terms of any repricing or material
modification to outstanding awards, including changing or eliminating per-
formance criteria, extending the exercise period, changing the bases on which
returns are determined or changing vesting or forfeiture conditions.

® Material Terms of Awards in Grants of Plan-Based Awards
Table. Companies should include a general description of the formula or cri-
teria to be applied in determining the amounts payable, the vesting
schedule(s), whether dividends or other amounts will be paid on the awards,
and a description of the performance-based conditions and any other material
conditions applicable to the awards. (See discussion above regarding disclos-
ing confidential information related to specific performance targets.)

@ Relationship of Salary and Bonus to Total Compensation. Companies
may explain the level of each named executive officer’s salary and bonus in
proportion to total compensation.

® Post-Employment Payments Included in Summary Compensation
Table. Companies should discuss post-employment compensation here
only to the extent the Summary Compensation Table requires disclosure of
that compensation. Otherwise, companies are required to provide this dis-



closure in the Potential Payments Upon Termination or Change in Control
discussion that specifically addresses post-employment compensation
(discussed below).

¢ NARRATIVE DISCLOSURE VS. CD&A

How Is Narrative Following Grants of Plan-Based Awards Table Dif-
ferent From CD&A? The CD&A generally focuses on broader topics regard-
ing executive compensation policy objectives and how executive
compensation arrangements are designed or operated to implement those
policies. In contrast, the narrative that follows the Summary Compensation
Table and the Grants of Plan-Based Awards Table focuses on, and provides
context to, the specific disclosures in those two tables, and often is used to
provide more detailed information on the mechanics or precise terms of
those arrangements.

Where Should Companies Discuss Named Executive Officer Employ-
ment Agreements? Companies may need to discuss the terms and con-
ditions of named executive officer employment agreements in up to three
different locations in the compensation disclosure:

® in the CD&A;

@ in the narrative following the Summary Compensation Table and the
Grants of Plan-Based Awards Table (described above); and

@ in the narrative that describes Potential Payments Upon Termination or
Change in Control to named executive officers (described below).

3.4 Outstanding Equity Awards at Fiscal Year-End Table

Companies must disclose all outstanding stock options, stock appreciation
rights (and similar awards), and unvested stock awards held by the named
executive officers as of the most recent fiscal year-end in the Outstanding
Equity Awards at Fiscal Year-End Table. Companies must also disclose the
exercise prices of options, stock appreciation rights and similar instruments
and, for unvested stock awards (including restricted stock, restricted stock
units and similar instruments) and unearned awards granted under equity
incentive plans, the fiscal year-end market or payout value of the awards.
Companies often voluntarily include a supplemental column in the table to dis-
close the grant date of outstanding options (indicated below as an unshaded
heading). The requirements described in this section for options apply equally
to stock appreciation rights and similar instruments.
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The Outstanding Equity Awards at Fiscal Year-End Table requires, to the
extent applicable, information for each of the column headings shown below,
other than the columns captioned “Grant Date” and “Value of Unexercised In-
the-Money Options/SARs at Fiscal Year-End ($),” which are optional.

Option Awards Stock Awards
Equity
Incentive
Plan
Awards:
Equity Market
Equity Incentive or
Incentive Plan Payout
Plan Market Awards: Value
Awards: Number Value Number of
Nm;lt!) er Nm;lt!’ “T  Number of of of Unearned
Securities Securities of Value 9f Shares Shares Unearned Shayes,
Under- Under- Secu- Unexercised  or or Shares,  Units
lying lying rities In-the- Units Units  Units or
Unexe- Unex. Under- Money of of or Other Other
reised ercised lying Options/ Stock Stock Rights Rights
Options  Options Unex- SARs at That  That That That
# #) ercised Option Fiscal Have Have Have Have
Unearned Exercise Option Year- Not Not Not Not
Grant Unexer- Options Price Expiration End Vested Vested Vested Vested
Name Date Exercisable cisable #) (€)) Date (€)) (€3] (€)) (€3] %)

Option Awards. A company must disclose each individual outstanding
option award, along with its exercise price and expiration date, as a separate
line item and not on an aggregated basis. However, the company may disclose
information regarding outstanding stock options on an aggregated basis if the
stock options share an identical exercise price and expiration date. Likewise, a
single award consisting of a combination of options, stock appreciation rights
and/or similar option-like instruments may be reported on an aggregated basis
unless each tranche has a different exercise price or expiration date.

The company must disclose the vesting dates for each option award in a
footnote. In providing this disclosure, companies often add a supplemental
column titled “Grant Date” to the table, which can simplify disclosure for option
grants that all vest according to a standard vesting schedule from the grant date
(for example, 25% per year). If any different vesting schedule applies to an
option, then the footnote to the table would also need to include disclosure
about this vesting schedule.

Stock Awards. A company must disclose in the Outstanding Equity Awards
at Fiscal Year-End Table the total number and market value of all unvested
equity plan stock awards and unearned shares of stock under equity incentive
plan awards. Unlike for outstanding stock options, a company may disclose this
information on an aggregated basis in the applicable column. A company must
disclose the vesting dates for each stock award in a footnote. The company
must include as stock awards any outstanding in-kind earnings on stock awards
that have earned share dividends or share dividend equivalents, unless these in-
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kind earnings were vested when declared or vested during the fiscal year, in
which case they are reported in the Option Exercises and Stock Vested Table.

® What Is “Market Value”? The “market value” for shares of unvested
stock and unearned equity-based incentive plan holdings is equal to the
product of the closing market price of the company’s stock at the most
recent fiscal year-end and the number of unvested shares or units or the
number of unearned equity-based incentive plan awards, as applicable.

Disclose Equity Incentive Awards in Applicable Option Awards or
Stock Awards Column. A company must report unearned option awards or
stock awards granted under equity incentive plans under the applicable Equity
Incentive Plan Awards column until the relevant performance condition is sat-
isfied. After the performance condition is satisfied, if the option awards or
stock awards remain subject to forfeiture conditions (such as a time-based
vesting requirement), a company must report option awards in the Number of
Securities Underlying Unexercised Options/Unexercisable column and
unvested stock awards in the Number of Shares or Units of Stock That Have
Not Vested column. A company should report all outstanding vested option
awards in the Number of Securities Underlying Unexercised Options/
Exercisable column (until exercised or no longer outstanding).

® Generally Report Number of Shares Based on Threshold Level of
Performance Achieved. A company generally reports the number of
unearned shares or units that have not vested in the Equity Incentive Plan
Awards column and the market or payout value for such Equity Incentive
Plan Awards based on the threshold performance goals. However, if the
last completed fiscal year’s performance (or, if the payout is based on
performance over more than one year, the last completed fiscal years over
which such performance is measured) exceeded the threshold perform-
ance goal, the company must use the next higher performance measure
(target or maximum) that exceeds the last completed fiscal year’s
performance (or, if the payout is based on performance to occur over more
than one year, the last completed fiscal years over which performance is
measured). If an award provides for a single estimated payout, the com-
pany should report that amount. If the company cannot determine the tar-
get amount, the company must provide a representative amount based on
performance during the last completed fiscal year.

Include Awards Transferred Other Than for Value. A company must
disclose any awards that a named executive officer transferred other than for
value (such as for family estate planning purposes), and must include by foot-
note the nature of the transfer.
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3.5 Option Exercises and Stock Vested Table

A company must report in the Option Exercises and Stock Vested Table the
number of shares acquired and the dollar amounts realized by named executive
officers during the last completed fiscal year on the exercise of stock options,
stock appreciation rights and similar instruments and on the vesting of shares
of stock, including restricted stock, restricted stock units and similar instru-
ments. The company may present the data on an aggregated basis for option
awards and stock awards, respectively.

Option Awards Stock Awards
Number of Number of
Shares Shares
Acquired on Value Realized Acquired on Value Realized
Exercise on Exercise Vesting on Vesting
Name (€3] (€)) (€3] (€))

Include Value of Amounts Deferred and Awards Transferred for
Value. If a named executive officer deferred receipt of any amount on exercise
or vesting of an award, a company must disclose by footnote to the Option
Exercises and Stock Vested Table the amount and terms of the deferral. If a
named executive officer transferred an award for value, the company must
include in the Option Exercises and Stock Vested Table the amount realized on
transfer.

Include Value of Vested In-Kind Earnings on Stock Awards. A company
should include in the amount disclosed in the Stock Awards column the value
of any in-kind earnings on stock awards that have earned share dividends or
dividend equivalents that were vested when declared or that vested during the
last completed fiscal year.

Include Total Shares Subject to Exercise of an Option or Stock
Appreciation Right. A company should include in the Option Awards column
the total number of shares subject to an option or stock appreciation right that
was exercised or settled during the last completed fiscal year, not the net
number of shares that may have actually been received upon exercise. Like-
wise, upon the “net” settlement of restricted stock units, the company should
report the full number of shares that vested, not the after-tax number of shares
actually received by the executive. The company may explain that the named
executive officer actually received a smaller “net” number of shares in a foot-
note or in the narrative disclosure.

¢ POST-EMPLOYMENT COMPENSATION

Executive retirement packages and other post-termination compensation can
represent a significant commitment of corporate resources and a significant
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portion of overall compensation to a named executive officer. The rules
require that companies provide disclosure, to the extent applicable, about the
following three sources of potential post-employment compensation to the
named executive officers:

® pension plans;
® nonqualified deferred compensation plans; and

® severance, retirement, termination, constructive termination or change-
in-control arrangements.

3.6 Pension Benefits Table

A company must disclose in the Pension Benefits Table information about
the named executive officers’ participation in certain retirement plans of a
company during the last completed fiscal year. To the extent applicable,
companies must provide information for each of the column headings shown
below.

Number of

Years Present Value Payments
Credited of Accumulated During Last
Service Benefit Fiscal Year
Name Plan Name #) (€)) (€))

Pension Plans Covered. Pension plans for which disclosure is required in
this table include defined benefit plans, cash balance plans and supplemental
executive retirement plans, but exclude defined contribution plans, both non-
qualified and qualified, such as 401(k) plans.

Disclose Information on a Plan-by-Plan Basis. A company must identify
in a separate row each pension plan in which a named executive officer partic-
ipates and provide the required disclosure for each plan.

® Number of Years of Credited Service. The number of credited years of
service is computed as of the same pension plan measurement date used
for financial statement reporting purposes with respect to the company’s
audited financial statements for the last completed fiscal year.

@ If the number of years of credited service for a named executive officer
under any plan is different from the number of actual years of service
with the company, the company must provide footnote disclosure
quantifying any difference and any resulting increase in benefits.

® Present Value of Accumulated Benefit. The actuarial present value of a
named executive officer’s accumulated benefit is computed as of the same
pension plan measurement date used for financial statement reporting
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purposes with respect to the company’s audited financial statements for
the last completed fiscal year.

® In calculating the actuarial present value, the company must use the
same assumptions, such as interest rate assumptions and mortality rate
assumptions, that it uses to derive the amounts disclosed in conformity
with generally accepted accounting principles, except with regard to the
retirement age assumption. The company must assume that retirement
age is the earliest time at which a participant may retire under the plan
without any benefit reduction due to age and that the named executive
officer will continue to work at the company until such time. If appli-
cable, the company may choose to include information for a later
“normal” retirement age in an additional column (e.g., if a plan has both
a “normal” retirement age and also a younger age at which an individual
may receive retirement benefits without any reduction in benefits). The
estimated present value is calculated based on each named executive
officer’s compensation as of the pension plan measurement date. The
assumptions used for financial statement reporting purposes that the
company should use for calculating the actuarial present value are the
discount rate, the lump sum interest rate (if applicable), post-retirement
mortality and payment distribution assumptions. The company should
ignore pre-retirement decrements for purposes of these calculations,
such as due to withdrawal, disability, early retirement and death.

® If a company has a cash balance plan pursuant to which a named execu-
tive officer is only entitled to the amount credited to the cash balance
account as of any date, the company must still report the actuarial pres-
ent value of the named executive officer’'s accumulated benefit as is
done for other defined benefit plans. In such case, the amount reported
in the table generally will differ from the named executive officer’'s
accrued benefit under the cash balance plan.

® The valuation method and all material assumptions applied in quantify-
ing the present value of the accumulated benefit must be disclosed in a
narrative that accompanies the Pension Benefits Table. A company may
satisfy this disclosure requirement by cross-reference to a discussion of
those assumptions in the company’s financial statements, footnotes to
the financial statements or MD&A.

® Allocating Between Tax-Qualified Defined Benefit Plans and Related
Supplemental Plans. For purposes of allocating the current accumulated
benefit between tax-qualified defined benefit plans and related supplemental
plans, companies must apply the applicable Internal Revenue Code limi-
tations in effect as of the pension plan measurement date.



® Contingent Benefits. Any contingent benefits that may be payable under
a plan by reason of death, early retirement or other termination of
employment should not be disclosed in the table but should be disclosed in
the narrative disclosure of potential post-termination payments.

Narrative Disclosure to Accompany Pension Benefits Table. Compa-
nies must provide additional narrative disclosure of material factors necessary
to understand each plan disclosed in the Pension Benefits Table. Material fac-
tors necessary to understand each plan may include, depending on the specific
circumstances of a company:

® Material Terms and Conditions of Payments and Benefits Under
Plan. A company must describe the material terms and conditions of
payments and benefits available under a plan, which would generally
include the plan’s normal retirement payment, benefit formula and eligi-
bility standards and the effect of the form of benefit elected on the amount
of annual benefits. “Normal retirement” means retirement at the normal
retirement age defined in the plan or, if not so defined, the earliest time at
which a participant may retire under the plan without any benefit reduc-
tion due to age.

® Elements of Compensation Applied in Benefit Formula. A company
must generally describe and identify each specific element of compensa-
tion (such as salary and various forms of bonus) applied in each plan’s
benefit formula.

As described above, a company may also be required to make the following
disclosures in the narrative:

® Purposes for Multiple Plans. If a named executive officer is eligible to
participate in more than one plan, the company must describe the different
purposes for each plan if necessary for an understanding of the plan.

® Policies Regarding Credit for Years of Service. If the company credits
a named executive officer with years of service that exceed that number of
years of actual service with the company, the company must also describe
its policies regarding granting extra years of credited service if necessary
for an understanding of the plan.

¢ ADDITIONAL PENSION BENEFITS DISCLOSURES

Identify Any Named Executive Officer Currently Eligible for Early
Retirement. If any named executive officer is currently eligible for early
retirement under any plan, the company must generally disclose the execu-
tive officer’s identity, identify the plan, and describe the plan’s early retire-
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ment payment, benefit formula and eligibility standards. “Early retirement”
means retirement at the early retirement age defined in the plan or otherwise
available to the executive officer under the plan.

Disclose Pension Benefits Accelerated During the Last Fiscal Year in
Connection With a Termination of Employment or a Change in Con-
trol in Summary Compensation Table. A company must disclose pension
benefits paid to named executive officers during the most recent fiscal year
in the Pension Benefits Table; however, if the payment of the pension bene-
fits is accelerated in connection with a termination of employment or a
change in control, the amounts must also be disclosed in the All Other
Compensation column of the Summary Compensation Table.

3.7 Nonqualified Deferred Compensation Table

In the Nonqualified Deferred Compensation Table, companies must disclose
information for each of the column headings below for each named executive
officer for all nonqualified deferred compensation plans.

Executive Registrant Aggregate Aggregate Aggregate

Contributions in Contributions in Earnings in Last Withdrawals/ Balance at Last
Last Fiscal Year Last Fiscal Year Fiscal Year Distributions Fiscal Year-End
Name (€)) (€)) (%) (€)) ($)

Disclose Information on a Plan-by-Plan Basis. Companies must disclose
the required information for each named executive officer on a plan-by-plan
basis for nonqualified deferred compensation plans in which a named executive
officer participated during the last completed fiscal year.

Do Not Include Tax-Qualified Defined Contribution Plan Dis-
closure. Companies should not provide information about tax-qualified defined
contribution plans in the Nonqualified Deferred Compensation Table, such as
contributions to 401(k) plans and 401(a) profit sharing plans. Individual con-
tributions to such plans are reflected in the Salary, Bonus, or other applicable
column of the Summary Compensation Table and company contributions to
such plans are disclosed in the All Other Compensation column of the Summary
Compensation Table.

Report Contributions on an Accrual Basis. For an excess plan related to
a qualified plan, if contributions earned in the last completed fiscal year were
not credited by the company until the next fiscal year, the SEC Staff has taken
the position that they are still considered company contributions during the last
completed fiscal year and should be reported on that basis in the Nonqualified
Deferred Compensation Table as well as in the All Other Compensation column
of the Summary Compensation Table. If this is not possible due to the timing of
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determining such contributions, then the basis for reporting should be
explained in footnotes.

How Are Earnings Calculated and Disclosed? “Earnings” include divi-
dends, stock price appreciation (or depreciation) and other similar terms.
“Earnings” should encompass any increase or decrease in the account balance
during the last completed fiscal year that is not attributable to contributions,
withdrawals or distributions during the year. If plan earnings are calculated by
reference to actual earnings of mutual funds or other securities, such as com-
pany stock, companies may identify the referenced security and quantify its
return, which disclosure may be aggregated if the same measure applies to
more than one named executive officer.

Deferrals of Vested Equity Awards. If an equity award has vested and is
subsequently deferred, whether pursuant to the election of the named executive
officer or the terms of the equity award or plan, the deferred receipt of the
vested equity award is reported in the table.

Reconciliation of Numbers Reported in Summary Compensation
Table. To reconcile the Nonqualified Deferred Compensation Table with the
Summary Compensation Table and avoid confusion over amounts that are
reflected in both tables, companies must disclose by footnote:

® the amount of any contributions or earnings that also were reported as
compensation in the Summary Compensation Table for the last completed
fiscal year; and

® the amount in the Aggregate Balance column in the Nonqualified Deferred
Compensation table that was included as compensation to the named
executive officer in the Summary Compensation Table for prior years.

Amounts need only be disclosed by footnote to the extent they were actually
previously reported in the Summary Compensation Table for the named execu-
tive officer.

Additional Narrative Disclosure Describing Material Fac-
tors. Following the Nonqualified Deferred Compensation Table, companies
must provide narrative disclosure of the material factors necessary to under-
stand the tabular disclosure. This discussion may address, depending on the
specific circumstances of the company:

® the types of compensation that may be deferred and any limits on deferrals
(e.g., percentage of compensation limit);

® material terms about payouts, withdrawals and other distributions; and
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® the measures for calculating interest or other plan earnings (including who
selects the measures and the frequency and manner in which selections
can be changed), quantifying interest rates and other earnings measures.

3.8 Potential Payments Upon Termination or Change in Control

Although the SEC rules do not prescribe a tabular format, companies must
provide quantitative and narrative disclosure about written or unwritten con-
tracts, agreements, plans or arrangements that provide for potential payments
to the named executive officers at, following or in connection with:

® termination of employment, including termination in connection with resig-
nation, severance, retirement, constructive termination or other termi-
nation;

® 3 change in control of the company; or

® 3 change in the named executive officer’s responsibilities (that may not
result in termination of employment).

The amounts payable under such arrangements should be quantified assum-
ing the triggering event to have occurred on the last business day of the compa-
ny’s last completed fiscal year and, to the extent relevant, based on the closing
market price per share for the company’s stock on that date.

Disclosure Requirements for Potential Post-Employment Pay-
ments. To the extent required and not disclosed elsewhere, for each named
executive officer, companies must disclose:

® the specific events triggering payments or the provision of other benefits,
including health care benefits and perquisites;

® for each triggering event, the estimated amount of payments and benefits
due, even if the payment amounts are uncertain (in which case a reason-
able estimate or range of payments and benefits may be provided), includ-
ing:
® a description of the types and estimated amounts of payments and bene-
fits payable—applying the same thresholds for perquisites used for the
All Other Compensation column of the Summary Compensation Table
and applying the assumptions used for financial reporting purposes
under generally accepted accounting principles for quantifying health
care benefits;

® whether these payments would or could be annual or lump sum,;
® the duration of these payments if not lump sum;
® who provides the payments;
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@ if uncertainties exist as to the provision of payments and benefits or the
amounts involved, a description of the material assumptions underlying
the estimates (or the reasonable estimated ranges of amounts)—this
disclosure falls within the safe harbor for forward-looking information;
and

® a description and explanation of how the company determines the
appropriate payment and benefit levels under the various triggering
events;

® any material conditions or obligations that apply to the receipt of payments
or benefits (e.g., the obligation to abide by non-compete, non-solicitation,
non-disparagement or confidentiality agreements, including the duration of
such agreements and any provisions regarding waiver of breach of these
agreements);

® for accelerated stock options, the difference between the per share
exercise price and the closing market price per share as of fiscal year end,;

® any tax gross-up payments, including golden parachute excise tax pay-
ments; and

@ any other material features of the contracts, agreements, plans or arrange-
ments necessary to understand the foregoing.

e KEEP IN MIND...

Are All Potential Post-Termination Payments Disclosed in This
Narrative? If any payment or benefit that would be provided in connection
with a triggering event is fully disclosed in the Pension Benefits Table or the
Nonqualified Deferred Compensation Table and related narrative, a company
may satisfy these disclosure requirements by cross-referencing to the appli-
cable portion of that disclosure. If the form or amount of any such payment
would be increased, or vesting or any other provision accelerated upon a
triggering event, companies must disclose such increase or acceleration in
this narrative. In addition, companies are not required to describe payments
or benefits in this narrative if they do not discriminate in scope, terms or
operation in favor of executive officers and are available generally to all sal-
aried employees. Option awards to executive officers in amounts greater than
those provided to all salaried employees are not considered within the
“scope” of nondiscriminatory arrangements.

Former Named Executive Officers. For any named executive officer who
is not serving in that capacity at the end of the most recent fiscal year,
companies must provide the above information only to the extent a triggering
event actually occurred and should describe the actual triggering event and
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payments. However, if following the end of the last completed fiscal year but
prior to filing the Form 10-K or proxy statement for such prior fiscal year, a
named executive officer leaves the company, SEC guidance provides that if
the named executive officer is not the CEO or CFO of the company or other-
wise a named executive officer for the year of termination and any severance
is provided under its original terms (not newly negotiated), disclosure may be
provided only for the actual triggering event and payments and not for addi-
tional scenarios that can no longer occur.

Provide Definitions of any Defined Terms for Triggering
Events. Companies should provide specific definitions or explanations of
any defined terms for triggering events, such as “change in control,” “cause”
or “good reason.”

Tabular Disclosure for Post-Termination Payments. Companies typi-
cally provide tabular disclosure, either in a single table or separate tables for
each named executive officer, in addition to the required narrative disclosure
as appropriate to help clarify and explain the information about post-
termination payments.

3.9 Golden Parachute Compensation

In certain situations, as described below, the Golden Parachute Compensa-
tion Table requires disclosure of named executive officers’ golden parachute
arrangements (i.e., compensation arrangements in connection with significant
corporate transactions such as a merger, acquisition, consolidation, etc.). The
applicable disclosure requires information regarding any agreement or under-
standing, whether written or unwritten, between a named executive officer and
the acquiring or target company concerning any type of compensation, whether
present, deferred or contingent, that is based on or otherwise relates to an
acquisition, merger, consolidation, sale or other disposition of all or sub-
stantially all assets of the company.

If a solicitation is made by the company for a meeting of shareholders at
which the shareholders are asked to approve the acquisition, merger, con-
solidation or proposed sale or other disposition of all or substantially all assets
of the company, then the company must also provide a separate, non-binding
advisory shareholder vote to approve named executive officer golden parachute
compensation as disclosed pursuant to the Golden Parachute Compensation
Table. However, if such golden parachute compensation has already been sub-
ject to a say-on-pay vote as described in Section 7 below, then the separate
shareholder vote is not required. Any agreements or understandings between an
acquiring company and the named executive officers of the reporting company,
where the reporting company is not the acquiring company, are not required to
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be subject to the separate shareholder advisory vote. Further details regarding
the applicable votes and requirements can be found in Section 7 below. This
discussion focuses on the information required in the Golden Parachute Com-
pensation Table and related footnotes and narrative.

The Golden Parachute Compensation Table requires, to the extent applicable,
information for each of the column headings shown below.

Pension/ Perquisites/ Tax
Cash Equity NQDC Benefits Reimbursement Other Total
Name $ $ $ $ (€)) ($) $

3.9.1 Cash Column. Companies must disclose in the Cash column the
aggregate dollar value of any cash severance payments, including but not lim-
ited to payments of base salary, bonus, and pro-rated non-equity incentive
compensation plan payments.

3.9.2 Equity Column. Companies must disclose in the Equity column the
aggregate dollar value of stock awards for which vesting would be accelerated,
in-the-money option awards for which vesting would be accelerated, and pay-
ments in cancellation of stock and option awards.

3.9.3 Pension/NQDC Column. Companies must disclose in the Pension/
NQDC column the aggregate dollar value of pension and nonqualified deferred
compensation benefit enhancements.

3.9.4 Perquisites/Benefits Column. Companies must disclose in the
Perquisites/Benefits column the aggregate dollar value of perquisites and other
personal benefits or property, and health care and welfare benefits.

3.9.5 Tax Reimbursements. Companies must disclose in the Tax
Reimbursements column the aggregate dollar value of any tax reimbursements.

3.9.6 Other. Companies must disclose in the Other column the aggregate
dollar value of any other compensation that is based on or otherwise relates to
the transaction not properly reportable in the other columns of the table.

3.9.7 Total. Include the total aggregate dollar value of the sum of all
amounts reported in the table in the Total column.

® Double Trigger vs. Single-Trigger. For each of the columns described in
3.9.1 through 3.9.6, the company should include a footnote quantifying the
amounts payable that is attributable to a double-trigger arrangement
(i.e., amounts triggered by a change-in-control for which payment is con-
ditioned upon the executive officer’'s termination without cause or resig-
nation for good reason within a limited time period following the change-in-
control), specifying the time-frame in which such termination or resignation
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must occur in order for the amount to become payable, and
the amount payable that is attributable to a single-trigger arrangement
(i.e., amounts triggered by a change-in-control for which payment is not
conditioned upon such a termination or resignation of the executive officer).

® Date of Triggering Event; Price Per Share.

If the Golden Parachute Compensation Table is included in a proxy or con-
sent solicitation seeking approval of an acquisition, merger, consolidation, or
proposed sale or other disposition of all or substantially all of the assets of the
company, the disclosure provided by the table should be quantified assuming
that the triggering event took place on the latest practicable date and the price
per share of the company’s securities shall be determined as follows:

@ If the shareholders are to receive a fixed dollar amount, the price per share
should be that fixed dollar amount; and

@ [f the shareholders are not to receive a fixed dollar amount, the price per
share should be the average closing market price of the company’s secu-
rities over the first five business days following the first public announce-
ment of the transaction.

If the Golden Parachute Compensation Table is included in a proxy solic-
itation for an annual meeting at which directors are elected for purposes of
subjecting the disclosed agreements to a say-on-pay vote as described in Sec-
tion 7, the disclosure provided by the table shall be quantified assuming that the
triggering event took place on the last day of the company’s last completed
fiscal year and the price per share is the closing market price of the company’s
securities as of that date.

® Individuals Included in Table. The individuals included in the table will be
those executive officers included in the Summary Compensation Table in the
company’s most recent filing with the SEC that required such disclosure;
provided, however, that any principal executive officer or principal financial
officer who was not included in the company’s most recent summary
compensation table because such individual did not serve in such position
until after the end of the fiscal year covered by that table will nevertheless be
considered a named executive officer that shall be included in the Golden
Parachute Compensation Table.

® Reasonable Estimates. If uncertainties exist as to the provision of pay-
ments and benefits or the amounts involved, the company is required to make
a reasonable estimate applicable to the payment or benefit and disclose
material assumptions underlying such estimates in its disclosure.

® Two Tables May Be Required. If the company is conducting a shareholder
advisory vote in connection with a merger or acquisition or other applicable
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transaction to cover new arrangements or understandings and/or revised
terms of agreements and understandings that were previously subject to a
say-on-pay vote, the company must provide two separate tables as follows:

® One table shall disclose all golden parachute compensation, including both the
arrangements and amounts previously disclosed and subject to a say-on-pay
vote and the new arrangements and understandings and/or revised terms of
agreements and understandings that were previously subject to a shareholder
advisory vote; and

® The second table shall disclose only the new arrangements and/or revised
terms subject to the separate shareholder advisory vote.

® Arrangements Between Acquiring Company and Named Executive
Officers. In cases where disclosure of arrangements between an acquiring
company and the named executive officers of the soliciting target company is
required, the company must clarify whether such agreements are included in
the separate shareholder advisory vote by providing a separate table of all
agreements and understandings subject to the shareholder advisory vote, if
different from the full scope of golden parachute compensation disclosure.

® Accompanying Narrative. In addition to the tabular disclosure described
above, companies must provide a succinct narrative description of any
material factors necessary to an understanding of each such contract,
agreement, plan or arrangement and the payments quantified in the
Golden Parachute Compensation Table. Such factors should include, at a
minimum, a description of:

® the specific circumstances that would trigger payment(s);

® whether the payments would or could be lump sum or annual, disclosing
the duration, and by whom they would be provided; and

® any material conditions or obligations applicable to the receipt of payments or
benefits, including but not limited to non-compete, non-solicitation, non-
disparagement or confidentiality agreements, including the duration of such
agreements and provisions regarding waiver or breach of such agreements.
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4.0 DIRECTOR COMPENSATION DISCLOSURE

Similar to the Summary Compensation Table for named executive officers,
companies must disclose in the Director Compensation Table all director
compensation earned or paid to its directors in the last completed fiscal year.
Narrative disclosure of any material factors necessary to understand the direc-
tor compensation accompanies the table.

4.1 Director Compensation Table

Companies must disclose the information shown in the column headings
below for each director for the last completed fiscal year. A company can omit
any column for which it has no required disclosure.

Change in
Pension Value
and
Nongqualified
Fees Earned Non-Equity Deferred
or Stock Option Incentive Plan Compensation  All Other
Paid in Cash Awards Awards Compensation Earnings Compensation Total
Name (%) ($) ($) (%) ($) (%) (%)

Must Include All Individuals Who Served as Directors During Fiscal
Year. Companies must include in the table each person who served as a director
during any part of the last completed fiscal year, even if that person was no lon-
ger serving as a director at the end of the fiscal year or is not up for re-election.

No Disclosure Required for Directors Who Are Also Executive Offi-
cers. Companies can omit information for any director who also serves as a
named executive officer if they disclose in a footnote to the Summary Compen-
sation Table any amounts received by the named executive officer for services
as a director. Companies can also omit from the Director Compensation Table
compensation information for any director who serves as an executive officer
but is not a named executive officer and does not receive any additional com-
pensation for director services (and the conditions in Instruction 5.a.ii to
Item 404(a) of Regulation S-K are satisfied) if they disclose in a footnote to the
Director Compensation Table or in the accompanying narrative that the execu-
tive officer did not receive any additional compensation for services as a direc-
tor. Companies may disclose information related to employee compensation for
directors who are also employees (but not executive officers) either in the
Director Compensation Table or with the Item 404(a) Transactions with
Related Persons disclosure. The SEC has indicated disclosure in this situation
would be clearer and more concise in the Director Compensation Table.

Companies May Aggregate Disclosure. The SEC rules allow companies to
aggregate compensation disclosure in a single row for two or more directors if
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all elements and amounts of compensation are the same (and as long as the
names of the directors for whom disclosure is presented on a group basis are
clear from the table). In practice, however, companies rarely use this format
and instead tend to report compensation for each director on an individual
basis.

Amounts in Director Compensation Table Calculated the Same Way
as in Summary Compensation Table. The rules for calculating the amounts
reportable in the columns of the Summary Compensation Table apply to identi-
cal column headings in the Director Compensation Table (e.g., the Stock
Awards, Option Awards, Non-Equity Incentive Plan Compensation, Change in
Pension Value and Nonqualified Deferred Compensation Earnings and All Other
Compensation columns). With respect to the Fees Earned or Paid in Cash
column, companies must disclose the dollar amount of all fees earned or paid in
cash for services as a director during the last completed fiscal year, including
annual retainer fees, committee and/or chairmanship fees.

Disclose Additional Specific Information in All Other Compensation
Column. The All Other Compensation column of the Director Compensation
Table generally follows the instructions for the same column of the Summary
Compensation Table. Companies must include in this column all compensation
not reported in the other columns of the Director Compensation Table other
than perquisites and other personal benefits with an aggregate value for a direc-
tor of less than $10,000 (this means that companies do not have to include the
value of any perquisites for a director if the aggregate value is less than
$10,000). Companies must separately identify and quantify in a footnote to this
column any item of compensation, other than perquisites or personal benefits,
that exceeds $10,000 in value. In the case of perquisites or personal benefits,
companies must separately identify these items to the extent the aggregate
value of all perquisites or personal benefits to a director equals or exceeds
$10,000 and must separately quantify each perquisite or personal benefit with a
value greater than $25,000 or 10% of the value of total perquisites and personal
benefits for a director.

Disclose Consulting Fees and Legacy or Charitable Awards Pro-
grams. Companies must include in the All Other Compensation column to the
Director Compensation Table, if applicable:

® the dollar amounts of consulting fees paid to directors (including pursuant
to joint ventures or for non-director services) and

® the annual costs of payments and promises of payments under director
legacy or charitable awards programs. Companies must disclose in the
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table the annual amount of the cost of a director legacy or charitable
awards program with footnote disclosure of the total dollar amount pay-
able under each such program and other material terms of each such pro-
gram. Disclosure is required even if the charitable matching program is
available to all company employees.

No Supplemental Tabular Disclosure Is Required; Must Disclose
Certain Additional Information by Footnote to the Director Compensa-
tion Table. No supplemental tables are required to the Director Compensation
Table, but companies must disclose by footnote to the table the aggregate
number of shares subject to outstanding unvested stock awards and
unexercised option awards held by the director at the end of the last completed
fiscal year. If a company repriced or otherwise materially modified any stock or
option awards held by a director during the last completed fiscal year, the
company must also include in the table and disclose as a separate grant in the
footnote the incremental increase in fair value computed as of the repricing or
modification date under FASB ASC Topic 718.

4.2 Narrative Disclosure of Director Compensation

Companies must disclose in a narrative that accompanies the Director
Compensation Table any additional material factors necessary to understand
the tabular disclosures. While each company must determine which factors are
material to understanding its director compensation arrangements based on its
specific circumstances, disclosure may address these factors:

o Standard Compensation Arrangements. Companies should provide a
description of standard compensation arrangements for directors, such as
retainer fees and fees paid for committee service, service as a chairman or
committee and meeting attendance, including how such fees are paid (e.g.,
in cash, stock options or stock).

® Nonstandard Compensation Arrangements. Companies must disclose
if any director has a different compensation arrangement, identifying that
director and the terms of the arrangement.

® Equity Compensation Practices. Disclosure is required regarding any
equity compensation timing or pricing practices, analogous to the dis-
closure required for named executive officers in the CD&A.

e REVIEW COMMITTEE PROCESSES AND PROCEDURES
Companies should review with their compensation committees (or gover-
nance committees if they determine director compensation) and, if neces-

sary, update the compensation processes and procedures used to set and
implement director compensation.
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5.0 ANALYSIS OF RISKS RELATED TO COMPENSATION FOR
ALL EMPLOYEES

In 2009, the SEC adopted Item 402(s) of Regulation S-K, which requires a
company to discuss its policies and practices for compensating all employees
(not just the named executive officers) as they relate to risk management
practices and risk-taking incentives to the extent that risks arising from these
policies and practices are reasonably likely to have a material adverse effect on
the company.

Companies Must Disclose Relationship Between Risk Management
and Compensation Policies and Practices for All Employees. Item 402(s)
of Regulation S-K requires a company to discuss its policies and practices for
compensating all employees, including non-executive officers, if the compensa-
tion policies and practices create risks that are reasonably likely to have a
material adverse effect on the company. While Item 402(s) is technically not
part of the CD&A and does not specify where the disclosure should be pre-
sented, in the release adopting Item 402(s), the SEC noted that, to the extent
that risk considerations are a material aspect of a company’s compensation
policies or decisions for named executive officers, the company must discuss
them in its CD&A. Subsequently, the SEC Staff issued a Compliance and Dis-
closure Interpretation, which provides that to ease investor understanding, the
SEC Staff recommends that Item 402(s) disclosure be presented together with
the company’s other Item 402 disclosure.

® Disclosure Standard Similar to MD&A. In the release adopting
Item 402(s), the SEC pointed out that the “reasonably likely” disclosure
threshold is the same threshold used in the MD&A rules, and that the
approach for risk disclosure “would parallel the MD&A requirement, which
requires risk-oriented disclosure of known trends and uncertainties that
are material to the business.” The adopting release also provides that, in
assessing whether disclosure is required, a company could consider poli-
cies and practices that mitigate or balance incentives, such as clawback
policies or stock ownership/holding requirements. The SEC noted that, by
focusing on risks that are reasonably likely to have a material adverse
effect on the company, Item 402(s) rules are intended to elicit disclosure
that would be most relevant to investors and avoid voluminous disclosure
of potentially insignificant and unnecessarily speculative information.

® Nonexclusive List of Situations that May Trigger Dis-
closure. Item 402(s) includes a nonexclusive list of situations that may
trigger disclosure, such as different compensation policies and practices
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for different business units, and issues that companies may need to
address related to the business units or employees discussed when dis-
closure is required. Although all companies have to perform some analysis
of whether disclosure under Item 402(s) is required, Item 402(s) does not
require a company to make an affirmative statement that it has determined
that the risks arising from its compensation policies and practices are not
reasonably likely to have a material adverse effect on the company.

¢ VOLUNTARILY DISCLOSE CONCLUSIONS AND/OR PROCESS IN
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ANY EVENT

The SEC specifically noted that Item 402(s) of Regulation S-K does not
require a company to make the negative disclosure that it has determined
that the risks arising from its compensation policies and practices are not
reasonably likely to have a material adverse effect on the company. However,
to avoid receiving a comment letter from the SEC, companies should, at a
minimum, disclose their conclusion under Item 402(s) and should also at
least reference and consider discussing in some detail the process they went
through to arrive at that conclusion. Specifically, after Item 402(s) became
applicable during the 2010 proxy season, some companies received comment
letters from the SEC inquiring about the basis for the company’s response (or
lack of response) to Item 402(s). If a company did not provide any affirmative
disclosure about compensation-related risk, the Staff tended to inquire
whether the omission was the result of a determination that no disclosure
was required. In some other cases, the Staff also asked for a description of
the process that a company used to reach its conclusion that no disclosure is
required. Therefore, many public companies routinely disclose both their
conclusion under Item 402(s) (generally, the conclusion is that the risks aris-
ing from its compensation policies and practices are not reasonably likely to
have a material adverse effect on the company) and also mention/discuss the
process they used to arrive at that conclusion in their proxy statements.



6.0 COMPENSATION COMMITTEE & COMPENSATION
CONSULTANTS

There are several issues relating to compensation committees that fall out-
side Item 402 of Regulation S-K, but affect or relate to the disclosure required
under that item.

6.1 Compensation Committee Independence

There are three major standards that apply to service on a company’s com-
pensation committee.

Stock Exchange Compensation Committee Independence Stan-
dards. Under NYSE and NASDAQ listing standards, listed companies must
have a compensation committee comprised entirely of independent directors.
In addition, NYSE and NASDAQ listing standards require that, in affirmatively
determining the independence of any director who will serve on the compensa-
tion committee, the board of directors must consider all factors specifically
relevant to determining whether a director has a relationship to the listed
company that is material to that director’s ability to be independent from man-
agement in connection with the duties of a compensation committee member,
including, but not limited to:

® the source of compensation of the director, including any consulting, advisory
or other compensatory fee paid by the listed company to the director; and

® whether the director is affiliated with the listed company, a subsidiary of
the listed company or an affiliate of a subsidiary of the listed company.

“Non-Employee Director” under Section 16. Under the SEC’s Section 16
rules, stock-based transactions between a company and its officers or directors
are exempt from the short-swing profit liability provisions of Section 16(b) if a
committee of two or more “non-employee directors” pre-approves the trans-
actions. Under SEC Rule 16b-3, a “non-employee director” is a director who:

@ is not currently an officer or employee of the company, or any parent or
subsidiary of the company;

® does not receive compensation, either directly or indirectly, from the
company, or any parent or subsidiary of the company, for services ren-
dered as a consultant or in any capacity other than as a director, except for
an amount that does not exceed the $120,000 threshold in Item 404(a) of
Regulation S-K; and

® does not have an interest in any other transaction that would be disclosable
as a related person transaction under Item 404(a) of Regulation S-K.
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“QOutside Director” under Section 162(m). Under Internal Revenue Code
Section 162(m) and related regulations, performance-based compensation for
the CEO and the three highest paid officers (other than the CEO and CFO) is
exempt from a $1 million limit on deductibility under Section 162(m) if, among
other things, the performance goals are set by a compensation committee of
two or more “outside directors” and the committee certifies that the perform-
ance goals were met before the compensation is paid. An “outside director” is a
director who:

@ is not a current employee of the company;

@ is not a former employee of the company who receives compensation from
the company for prior services (other than benefits under a tax-qualified
retirement plan);

® has not been an officer of the company; and

® does not receive remuneration from the company, either directly or
indirectly, in any capacity other than as a director.

A director “receives remuneration” from a company if:

® remuneration is paid, directly or indirectly, to the director personally or to
an entity in which the director beneficially owns more than 50%; or

® remuneration (other than “de minimis” remuneration) is paid to an entity
in which the director beneficially owns at least 5% but not more than 50%.
For purposes of this test, remuneration is “de minimis” if payments to the
director’s entity did not exceed 5% of the entity’s annual gross revenues,
but any remuneration exceeding $60,000 is not “de minimis”; or

® remuneration (other than “de minimis” remuneration) is paid to an entity
where the director is employed or self-employed. For purposes of this test,
remuneration is “de minimis” if payments to the director’s entity did not
exceed 5% of the entity’s annual gross revenues, but any remuneration
exceeding $60,000 is not “de minimis” if paid for “personal services” to an
entity where the director is employed. Personal services generally include
legal, accounting, investment banking and management consulting serv-
ices, where the director is significantly involved in providing these types of
services for the entity or the services account for a significant portion of
the entity’s gross revenues.

Many boards require all of their compensation committee members to qualify
as non-employee directors and outside directors as a condition of committee
membership, although the relevant legal requirements mandate a committee of
two or more directors who meet these requirements. If not all members qualify,
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the compensation committee can rely on a sub-committee made up of two or
more qualified individuals for purposes of granting the necessary approvals.

6.2 Compensation Adviser Conflicts of Interest

Item 407 of Regulation S-K and NYSE and NASDAQ listing standards require
companies to assess whether the work of compensation consultants, counsel
(other than in-house legal counsel) and other advisers who provide advice to the
board of directors or the compensation committee on the amount or form of
executive or director compensation raises any conflict of interest, and if so, dis-
close the nature of the conflict and how the conflict is being addressed. This
requirement does not apply to any consultant whose only role affecting the
amount or form of executive and director compensation is limited to
(1) consulting on any broad-based plan that does not discriminate in favor of
executive officers or directors and that is available generally to all salaried
employees, or (2) providing information that either is not customized for a
particular company or that is customized based on parameters that are not
developed by the compensation consultant, and about which the compensation
consultant does not provide advice. In determining whether a conflict of interest
exists, a company must consider at least six enumerated independence factors:

® the provision of other services to the company by the employer of the
compensation consultant;

® the amount of fees received from the company by the employer of the
compensation consultant as a percentage of its total revenue;

® the policies and procedures of the employer of the compensation con-
sultant that are designed to prevent conflicts of interest;

® any business or personal relationship between the compensation con-
sultant and a member of the compensation committee;

® any company stock owned by the compensation consultant; and

® any business or personal relationship between the compensation con-
sultant or the employer of the compensation consultant and an executive
officer of the company.

NYSE listing standards also require a company to more broadly consider all
factors relevant to assessing an adviser’s independence from management.

Notably, these standards do not require a compensation adviser or consultant
to be independent. A company is not prohibited from using any adviser it pre-
fers when it comes to executive and director compensation advice; however,
disclosure is required of potential conflicts of interest (if any are uncovered)
and how those are being addressed.
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In addition, while the compensation adviser conflicts of interest analysis must
be performed every fiscal year, the rules do not require affirmative disclosure
that no conflict of interest was found to exist. Many companies, however,
voluntarily indicate that adviser independence was assessed and the results of
that assessment (typically, that no conflicts of interest were found to exist).

6.3 Disclosure of Compensation Consultant Fees

To help investors better assess the role of compensation consultants and
potential conflicts of interest, Item 407 of Regulation S-K requires companies to
disclose fees paid to certain compensation consultants who provide advice to
the board of directors or the compensation committee on executive or director
compensation if the consultants also provide other services to the company.

Must Disclose Fees and Reasoning if Fees Exceed $120,000 for Other
Services. If a compensation consultant engaged by the board of directors or
compensation committee provides other services to the company (e.g., benefits
administration, human resources consulting or product sales), in addition to its
services related to determining or recommending the amount or form of execu-
tive or director compensation, and the fees for those additional services exceed
$120,000 during the company’s fiscal year, the company must report the follow-
ing information:

® the aggregate fees paid for (1) work related to determining or recommend-
ing the amount or form of executive and director compensation, and
(2) the additional services;

® whether management was involved in the decision to engage the compensa-
tion consultant for the non-executive compensation services; and

® whether the board of directors or the compensation committee approved
the additional services.

If the board of directors or compensation committee has not engaged its own
compensation consultant but management or the company has, the company
must disclose the aggregate fees paid to the consultant for advice on executive
or director compensation and for the other services if the consultant was
engaged to provide advice on executive or director compensation and other
services and it received more than $120,000 in fees for the other services during
the company’s fiscal year.

Disclosure Not Required if Board and Management Have Their Own
Consultants. If the board of directors (or the compensation committee) and
management each have engaged different compensation consulting firms to
provide advice on executive or director compensation, fee disclosure is not
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required, even if management’s consultant provides additional services to the
company.

Disclosure Not Required for Consulting Limited to Broad-Based Plans
and General Survey Information. As with the compensation adviser
independence assessment, the rules do not require fee disclosures where the
consultant’s only role is consulting on broad-based plans available generally to
all salaried employees that do not discriminate in scope, terms or operation in
favor of executive officers or directors (e.g., 401(k) plans or health insurance
plans) or providing survey information that either is not customized for a
particular company or is customized based on parameters that are not devel-
oped by the consultant.

6.4 Compensation Committee Practices and Procedures

Each company must disclose specific information about its compensation
committee.

® Committee Members, Meetings, Functions. Under Item 407 of Regu-
lation S-K, a company must state whether or not it has a standing compen-
sation committee and disclose certain information about the committee:

® the members of the compensation committee (including each person
who served as a member during the last completed fiscal year);

® the number of committee meetings held by the compensation committee
during the last fiscal year; and

® a description of the functions performed by the compensation commit-
tee.

A company without a compensation committee (or a committee perform-
ing similar functions) must explain why it does not have such a committee
and identify directors who participate in executive officer and director
compensation decisions.

® Committee Charter and website Posting. A company must disclose
whether its compensation committee has a charter and, if so, whether the
charter is available on the company’s Web site (and provide the Web site
address).

® Must File Charter with Proxy Statement if Not Posted on website. If
the charter is not posted on the company’s Web site, the company must
append a copy of the charter to its proxy statement at least once every
three years (or earlier if the charter was materially amended since the
beginning of the past fiscal year) and, for years in which the company does
not append its compensation committee charter to its proxy statement, the
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proxy statement must identify the most recent prior proxy statement that
included the charter.

® Narrative Disclosure. A company must describe (in narrative format) its
processes and procedures for considering and determining executive offi-
cer and director compensation, including:

® the compensation committee’s scope of authority;

® the extent to which the compensation committee may delegate its
authority to other persons, including which authority and to whom the
compensation committee may delegate;

® the role of executive officers in determining or recommending the
amount or form of executive officer and director compensation; and

® the role compensation consultants play in determining or recommending
executive officer and director compensation, identifying the consultants,
whether they were engaged directly by the compensation committee (or
persons performing the equivalent functions) or by any other person, the
nature and scope of their assignment, and the material elements of the
instructions or directions given to the consultants.

e HOW DOES COMPENSATION COMMITTEE DISCLOSURE DIFFER
FROM CD&A?

While both the compensation committee disclosure and the CD&A address
executive officer compensation, each has a different focus. The compensation
committee disclosure focuses on the company’s corporate governance structure
for considering and determining the amount and form of executive officer and
director compensation. In contrast, the CD&A focuses on material information
about the company’s named executive officer compensation policies and
objectives to put into perspective the accompanying quantitative disclosure.

6.5 Compensation Committee Report

Under Item 407 of Regulation S-K, the compensation committee (or other
board committee performing equivalent functions or, in the absence of any such
committee, the entire board of directors) must state under the caption
“Compensation Committee Report” whether:

® the compensation committee has reviewed and discussed the CD&A with
management and

® based on the review and discussions, it has recommended to the board of
directors that the CD&A be included in the company’s annual report on
Form 10-K and proxy statement.
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The Compensation Committee Report must be over the names of the compen-
sation committee members (or other board committee performing equivalent
functions or, in the absence of any such committee, the entire board of
directors). The SEC Staff has indicated that new directors who did not partic-
ipate in the review, discussions and recommendation with respect to the CD&A
need not be named in the Compensation Committee Report. Former directors
also are not required to be named. However, directors who resigned from the
compensation committee during the last completed fiscal year but who remain
directors still need to be named in the Compensation Committee Report if they
participated in the compensation committee’s review, discussions and recom-
mendation with respect to the CD&A. The Compensation Committee Report is
“furnished” and not filed but is designed to accompany the CD&A (and is
incorporated by reference into the annual report on Form 10-K). However, the
SEC has stated that the CEO and CFO will be able to look to this report in
making their required certifications regarding disclosure controls and proce-
dures and internal control over financial reporting, which cover the CD&A.
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7.0 SHAREHOLDER APPROVAL OF EXECUTIVE
COMPENSATION & EQUITY PLAN PROPOSALS

A number of disclosures are required or recommended with respect to cer-
tain proposals submitted to a company’s shareholders for a vote, including the
advisory say-on-pay, say-on-frequency and say-on-golden parachute votes
required by the SEC beginning in 2011, as well as equity plan proposals requir-
ing shareholder approval in order to comply with certain NYSE, NASDAQ or
Internal Revenue Code requirements.

7.1 Say-on-Pay Proposals

Beginning in 2011, Section 14A of the Exchange Act requires companies to
solicit a non-binding, advisory shareholder vote on the company’s executive
compensation as disclosed pursuant to Item 402 of Regulation S-K. Say-on-pay
rules only apply for annual shareholders’ meetings at which directors will be
elected, or a special meeting in lieu of such meeting.

® Must Conduct at Least Once Every Three Years. Say-on-pay votes
must be held at least once every three years.

® Resolution Language. The final rules do not require companies to use
any specific language to be voted on by shareholders, but require the reso-
lution to indicate that the say-on-pay vote is to approve the compensation
of the company’s named executive officers as disclosed pursuant to
Item 402 of Regulation S-K. Many companies have included the following
or a substantially similar resolution, which the final rules provided as an
example:

“RESOLVED, that the compensation paid to the company’s named execu-
tive officers, as disclosed pursuant to Item 402 of Regulation S-K; including
the Compensation Discussion and Analysis, compensation tables and
narrative discussion is hereby APPROVED.”

® Proxy Statement Disclosures. Companies must provide disclosure in
the annual meeting proxy statement concerning the say-on-pay vote,
including whether it is non-binding. The SEC issued guidance on how a
company should describe the say-on-pay vote, providing the following
examples as consistent with Exchange Act rules:

® to approve the company’s executive compensation
® advisory approval of the company’s executive compensation
® advisory resolution to approve executive compensation

® advisory vote to approve named executive officer compensation

70



The SEC noted that describing the vote as “to hold an advisory vote on execu-
tive compensation” would be inconsistent with Exchange Act rules, because it
would not be clear from this description what shareholders are being asked to
vote on (i.e., whether they are being asked to vote on whether or not the com-
pany should hold an advisory vote on executive compensation, instead of ask-
ing shareholders to actually approve the compensation on an advisory basis).

In practice, companies have adopted a range of approaches with the content
of their say-on-pay proposals. Some companies have provided a high level
summary of the disclosure included in their CD&A while others have elected to
cross reference that section or their proxy statement in an effort to minimize
duplicative disclosure.

® Consideration of Voting Results. Although say-on-pay votes are non-
binding, companies must also address in subsequent years’ CD&As
whether, and if so, how the companies considered the results of their most
recent say-on-pay vote, and how that consideration affected their executive
compensation decisions and policies.

7.2 Say-on-Frequency Proposals

Companies are also required to hold a separate non-binding, advisory vote on
the frequency with which they will hold say-on-pay votes. These say-on-
frequency votes allow shareholders to vote on whether they prefer to be pre-
sented with the say-on-pay vote every year, once every two years, or once every
three years. Say-on-frequency rules only apply for annual shareholders’ meet-
ings at which directors will be elected, or a special meeting in lieu of such meet-
ing.

® Must Conduct at Least Once Every Six Years. Say-on-frequency votes

must be held at least once every six years.

® Proxy Statement Disclosures. Companies must provide disclosure in
the annual meeting proxy statement concerning the say-on-frequency vote,
including whether it is non-binding. Companies must allow shareholders to
cast say-on-frequency votes via the following four choices on the proxy
card: one year, two years, three years, or abstaining on the frequency vote.

® Form 8-K Disclosure of Say-on-Frequency Decision. Although say-on-
frequency votes are non-binding, following the vote, companies must also
disclose how often they will conduct say-on-pay votes on a Form 8-K. The
Form 8-K must be filed no later than 150 calendar days after the date of the
meeting at which the say-on-frequency vote was conducted, and no later
than 60 calendar days prior to the deadline for submission of Rule 14a-8
shareholder proposals for the next annual meeting.
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7.3 Say-on-Golden Parachute Proposals

Companies are also required to provide additional disclosure regarding
compensation arrangements with named executive officers in connection with
mergers, acquisitions, and other specified transactions including going-private
transactions and third-party tender offers. All agreements and understandings
of such “golden parachute” arrangements with named executive officers must
be disclosed for both the acquiring and target companies, and the disclosure
must be made in the form of both narratives and tables. For additional
information on these Golden Parachute Compensation disclosure requirements,
see Section 3.9 above.

® When Disclosure and Vote Are Required. Companies must provide a
separate shareholder advisory say-on-golden parachute vote to approve
such golden parachute arrangements unless they were subject to a prior
say-on-pay vote (although, in practice, it is rare for companies to seek to
satisfy the golden parachute advisory vote through a say-on-pay vote).
Such say-on-golden parachute votes are only required in connection with
shareholders’ meetings in which shareholders are voting to approve a
merger, acquisition, consolidation, or a proposed sale or other disposition
of all of substantially all the company’s assets.

7.4 Compensation Plan Proposals

Compensation plans are subject to a number of different shareholder appro-
val requirements, including under NYSE and NASDAQ listing standards and
certain provisions of the Internal Revenue Code. When such plans are sub-
mitted to shareholders for approval, disclosure requirements under Item 10 of
Exchange Act Schedule 14A (which sets forth the disclosure requirements for
proxy statements in general) must be met, as discussed below.

7.4.1 Code Section 162(m) Shareholder Approval Requirements. Sec-
tion 162(m) of the Internal Revenue Code (the “Code”) generally imposes a
limit on the deductibility of compensation in excess of $1 million for certain
“covered individuals” (typically the CEO and three other NEOs other than the
CFO). The Code also includes an exception to this deduction limitation for
“qualified performance-based compensation” meeting the requirements of Code
section 162(m). Although the detailed requirements of this exception are
beyond the scope of this handbook, one requirement for compensation to qual-
ify as “performance-based” under Code section 162(m) is that a majority of the
company’s shareholders must approve the material terms under which the
compensation is to be paid, including the performance goals. If the plan at issue
contains performance goal provisions that allow the compensation committee
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or board to change the specific goals or targets under the performance goals
after initial shareholder approval of the goals, then the material term of the
performance goals must be disclosed to shareholders and re-approved at least
once every five years. Because of this, when such plans are up for shareholder
approval (e.g., to approve an increase in the size of the share reserve), most
companies will also disclose the material terms of any performance goals that
may be used under such plan and provide that the shareholder approval of the
plan is also intended to constitute an approval of the material terms of the per-
formance goals under such plan for purposes of Section 162(m).

7.4.2 NYSE Equity Plan Shareholder Approval Requirements. For
companies listed on the NYSE, all equity-compensation plans and any material
revisions to the terms of such plans must be submitted to a shareholder vote,
subject to a number of limited exceptions as described below.

® What Is an “Equity Compensation Plan”? An “equity compensation
plan” under the NYSE rules includes any plan or other arrangement
(including a compensatory grant of options made outside of a plan) that
provides for the delivery of equity securities (either newly issued or treasury
shares) to any employee, director or other service provider as compensation
for services. However, the NYSE shareholder approval rules do not apply to
(1) plans made available to shareholders generally (e.g., a typical dividend
reinvestment plan) or (2) plans that merely allow employees, directors or
other service providers to purchase shares at their current fair market value,
regardless of whether the shares are delivered immediately or deferred and
regardless of whether payment for the shares is made directly or by giving
up compensation otherwise due (e.g., through payroll deductions).

e What Is a “Material Revision”? A material revision to an equity
compensation plan includes any of the following:

® 3 material increase in the number of shares available under the plan
(other than an increase solely to reflect a reorganization, stock split,
merger, spin-off or similar transaction);

@ an expansion of the type of awards available under the plan;

® a material expansion of the class of employees, directors or other serv-
ice providers eligible to participate in the plan;

@ a material extension of the term of the plan;

® 2 material change to the method of determining the strike price of
options under the plan (not including a change in the method of
determining “fair market value” from the closing price on the grant date
to the average or high and low price on the date of grant); and
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® the deletion or limitation of any provision prohibiting repricing of
options (keeping in mind that the NYSE construes a plan that does not
expressly permit repricing of options as prohibiting repricings).

A material revision does not include any amendment that curtails rather than
expands the scope of the plan in question.

® Which Plans Are Exempt from the NYSE Shareholder Approval
Requirements? There are three key exemptions from the NYSE equity
compensation plan shareholder approval requirements:

(1) employment inducement awards — An employment inducement
award is generally an equity grant made to a person as a material
inducement to the person being hired by the company, or rehired follow-
ing a bona fide period of unemployment. If relied upon, the company
must typically issue a press release immediately following the grant of
the employment inducement award,

(2) certain grants, plans and amendments in the context of mergers
and acquisitions — Companies may convert, replace, or adjust out-
standing equity awards to reflect a transaction and may use shares avail-
able under plans of the acquired company for grants to employees of the
acquired company if such plans were previously approved by share-
holders; and

(3) grants under qualified plans, certain excess plans, and Code
Section 423 employee stock purchase plans — Shareholder approval is
not required for plans intended to meet the requirements of Code section
401(a) (e.g., 401(k) plans or employee stock ownership plans), plans
intended to meet the requirements of Code section 423 (employee stock
purchase plans), certain parallel excess plans (i.e., nonqualified pension
plans intended to work in parallel with a qualified plan to provide bene-
fits in excess of certain Code limitations), or similar plans revised to
comply with foreign tax law.

7.4.3 NASDAQ Equity Plan Shareholder Approval Requirements. As
with companies listed on the NYSE, companies listed on the NASDAQ must
satisfy shareholder approval requirements when a stock option or purchase
plan is to be established or materially amended or other equity compensation
arrangement made or materially amended, pursuant to which stock may be
acquired by officers, directors, employees, or consultants.
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® Which Plans Are Exempt from the NASDAQ Shareholder Approval
Requirements? There are four key exemptions from the NASDAQ equity
compensation plan shareholder approval requirements:

(1) warrants or rights issued generally to all security holders of the
company or stock purchase plans available on equal terms to all security
holders of the company (such as a typical dividend reinvestment plan);

(2) tax qualified, non-discriminatory employee benefit plans (such
plans that meet the requirements of Section 401(a) or 423 of the Code) or
parallel nonqualified plans or plans that merely provide a convenient
way to purchase shares on the open market or from the issuer at fair
market value;

(3) plans or arrangements relating to acquisitions or mergers in two
situations: (a) the conversion, replacement or adjustment of outstanding
options or other equity compensation awards to reflect the transaction,
or (b) the use, for post-transaction grants, of shares available for grant
under pre-existing plans of the acquired company by converting those
shares into the dollar-equivalent number of shares of the acquirer if cer-
tain requirements are met; or

(4) employment inducement awards.

7.4.4 Disclosure Requirements. If shareholder approval is to be sought for
a plan pursuant to which cash or non-cash compensation may be paid or dis-
tributed, the proxy disclosure rules require companies to disclose the following
information in the plan proposal set forth in the company’s proxy statement:

® the material features of the plan being acted upon;

® each class of persons who will be eligible to participate in the plan,
including the approximate number of persons in each such class and
state the basis of such participation;

® a table containing the benefits or amounts that will be received by or
allocated to each of the following individuals or groups under the plan (if
known or determinable): each of the named executive officers, all cur-
rent executive officers as a group, all current directors who are not
executive officers as a group and all employees, including current offi-
cers who are not executive officers, as a group. If such information is not
known or determinable, this disclosure should be provided with respect
to the benefits or amounts that would have been received by or allocated
to each such individual or group for the last completed fiscal year as if
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the plan had been in effect, or a statement should be included that such
amounts are not determinable; and

@ If the plan can be amended other than by a stockholder vote to increase
its cost or alter the allocation of benefits between persons and groups
specified in the above-mentioned table, disclose the nature of the
amendments that can be so made.

@ Additional Disclosures for Pension or Retirement Plans. If a pension
or retirement plan is submitted for shareholder action, the company must
also disclose: (1) the approximate total amount necessary to fund the plan
with respect to past services, the period over which such amount is to be
paid and the estimated annual payments necessary to pay the total amount
over such period; and (2) the estimated annual payment to be made with
respect to current services.

® Additional Disclosures for Specific Grants or Plans Containing
Options, Warrants or Rights. If a plan containing options, warrants or
rights (or a specific grant of options, warrants or rights) is submitted for
shareholder action, the company must also disclose: (1) the title and
amount of securities underlying options, warrants or rights; (2) the prices,
expiration dates and other material conditions related to exercise; (3) the
consideration received or to be received for the grant or extension; (4) the
market value of securities underlying the options, warrants or rights as of
the latest practicable date; and (5) in case of options, the federal income
tax consequences of the issuance and exercise of such options to the
recipient and company. In addition, the company must state separately the
amount of options received or to be received by the following (if such
benefits are determinable): each named executive officer, all current
executive officers as a group, all current directors who are not executive
officers as a group, each nominee for election as director, each associate of
any of such directors, executive officers or nominees, each other person
who received or is to receive 5% of such options, warrants or rights and all
employees, including all current officers who are not executive officers, as
a group.

7.5 Equity Plan Information Table

Under Item 201(d) of Regulation S-K, companies must disclose, as of the end of
the most recently completed fiscal year, aggregated totals (on the basis of each
class of securities) of shares authorized for issuance under all compensation
plans previously approved by shareholders and under all compensation plans not
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previously approved by shareholders. This information is required to be set forth
in an Equity Compensation Plan Information Table in the following format:

Equity Compensation Plan Information

Number of securities
remaining available
for future issuance

Number of securities Weighted-average under equity
to be issued upon exercise price of compensation plans
exercise of outstanding (excluding
outstanding options, options, warrants securities reflected
Plan category warrants and rights and rights in column (a))
@ (b) (©

Equity compensation plans
approved by security
holders................

Equity compensation plans
not approved by security
holders................

® Accompanying Narrative. For each equity compensation plan that was
adopted without the approval of stockholders, the company must briefly
describe, in narrative form, the material features of the plan.

® Location of Disclosure. If a compensation plan is submitted for share-
holder approval, the Equity Plan Information table must be included in the
proxy statement. However, in years when no compensation plan is sub-
mitted for shareholder approval, this tabular disclosure may be included in
the proxy or Form 10-K.

® Equity Compensation Plans Covered. Disclosure is required for any
compensation plan or arrangement under which company equity securities
are authorized for issuance to employees or non-employees (such as direc-
tors, consultants, advisors, vendors, customers, suppliers or lenders) in
exchange for consideration in the form of goods or services. However, no
disclosure is required for:

® Any plan, contract or arrangement for the issuance of warrants or rights
to all company shareholders as such on a pro rata basis (such as a stock
rights offering); or

® Any plan intended to be qualified under Code section 401(a) (such as a
401(k) plan or employee stock ownership plan).
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7.6 Voting Standards

A company’s proxy statement must include the following for each item sub-
mitted to a vote of the Company’s shareholders, including for any say-on-pay,
say-on-frequency, say-on-golden parachute, or equity compensation plan pro-
posals:

® State the vote required for approval under applicable state law, company
charter or bylaw provisions, and, if applicable, NYSE and NASDAQ list-
ing standards; and

® Disclose the method by which votes will be counted, including the treat-
ment and effect of abstentions and broker non-votes under applicable
state law as well as registrant charter and bylaw provisions;

Companies often also disclose whether each matter is considered “routine” or
“non-routine” for purposes of NYSE rules that are applicable to brokerage firms
regarding discretionary voting of their customers’ shares. All equity plan pro-
posals, say-on-pay, say-on-frequency and say-on-golden parachute resolutions are
considered “non-routine” for these purposes. Under NYSE rules, brokers may not
vote on non-routine matters without specific instructions from their customers,
resulting in what are commonly referred to as “broker non-votes.”

® NYSE Voting Standards. In addition to any applicable state law or char-
ter or bylaw provisions, an equity compensation plan proposal that
requires shareholder approval under applicable NYSE requirements (see
Section 7.4.2 above) must be approved by a majority of the votes cast on
the proposal, with the NYSE treating abstentions as votes cast. Formerly, a
separate NYSE quorum requirement applied to these proposals, but that
standard was repealed in 2013. The treatment of abstentions under NYSE
rules may differ from the treatment under relevant state law (and does in
fact differ from the applicable treatment under Delaware law). For this
purpose, the NYSE counts abstentions as votes cast, meaning that such
votes are included in the denominator in determining whether the approval
requirement is satisfied. Under Delaware law, abstentions are not treated
as votes cast, so they are not counted in determining the outcome of a vote.

® NASDAQ Voting Standards. In addition to any applicable state law or
charter or bylaw provisions, an equity compensation plan proposal that
requires shareholder approval under applicable NASDAQ requirements (see
Section 7.4.3 above) must be approved by a majority of the total votes cast
on the proposal. Unlike the NYSE, NASDAQ does not define “votes cast” and
has issued an FAQ stating that companies should calculate votes cast in
accordance with their charter/bylaw provisions and applicable state law.
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7.7 Proxy Advisory Firm Recommendations

When preparing say-on-pay, say-on-frequency, say-on-golden parachute, or
equity compensation plan proposals, companies may wish to consider the
potential voting recommendations of proxy advisory firms, the largest two of
which are Institutional Shareholder Services (ISS) and Glass Lewis.

7.7.1 ISS Voting Guidelines. Under its 2016 United States Proxy Voting
Guidelines, ISS states the following with respect to these types of proposals:

® Say-on-Pay Proposals: ISS may issue a negative voting recommendation
on a company’s say-on-pay proposal if:

® There is a significant misalignment between CEO pay and company
performance using ISS’s proprietary “pay for performance analysis,”
which both compares the company’s relative total shareholder return
(TSR) and the CEO’s annualized total pay rank to a peer group over a
three year period and views the absolute alignment between CEO pay
and company TSR over a five year period.

® The company maintains significant “problematic pay practices” including
any of the following:

® repricing or replacing of underwater stock options/SARS without prior
shareholder approval,

® excessive perquisites or tax gross-ups;

® new or extended change in control payments that are single trigger,
exceed three times base salary + bonus, or include a tax gross up;

® insufficient executive compensation disclosure by externally-managed
issuers;

® multi-year guaranteed bonuses;

® 3 single or common performance metric used for short- and long-term
plans;

® Jlucrative severance packages;
® high pay opportunities relative to industry peers;
® disproportionate supplemental pensions; or

®mega annual equity grants that provide unlimited upside with no
downside risk).

ISS has stated that rigorous claw-back provisions and robust stock
ownership/holding guidelines may potentially mitigate the impact of
such pay practices.
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® The board exhibits a significant level of poor communication and
responsiveness to shareholders, including any of the following:

® failure to respond to majority-supported shareholder proposals on
executive pay topics;

o failure to adequately respond to the company’s previous say-on-pay
proposal that received the support of less than 70 percent of votes
cast, taking into account the company’s response, including:
(1) disclosure of engagement efforts with major institutional investors
regarding the issues that contributed to the low level of support;
(2) specific actions taken to address the issues that contributed to the
low level of support; and (3) other recent compensation actions taken
by the company;

® whether the issues raised are recurring or isolated,
® the company’s ownership structure; and

® whether the support level was less than 50 percent, which would
warrant the highest degree of responsiveness.

In addition, ISS will recommend an “against” or “withhold” vote from the
members of the Compensation Committee and potentially the full board if:

® There is no say-on-pay proposal on the ballot, and an “against” vote on a
say-on-pay proposal is warranted due to pay for performance misalign-
ment, problematic pay practices, or the lack of adequate responsiveness
on compensation issues raised previously, or a combination thereof;

® The board fails to respond adequately to a previous say-on-pay proposal
that received less than 70 percent support of votes cast;

® The company has recently practiced or approved problematic pay practi-
ces, including option repricing without prior shareholder approval or
option backdating; or

® The situation is otherwise egregious.

® Say-on-Frequency Proposals: ISS will generally recommend annual say-
on-pay votes.

® Say-on-Golden Parachute Proposals: ISS may recommend against a
say-on-golden parachute proposal if the company’s compensation
arrangements exhibit one or more of the following:

® single- or modified-single-trigger cash severance;
® single-trigger acceleration of unvested equity awards;
® excessive cash severance (>3x base salary and bonus);



® excise tax gross-ups triggered and payable (as opposed to a provision to
provide excise tax gross-ups);

® excessive golden parachute payments (on an absolute basis or as a per-
centage of transaction equity value); or

® recent amendments that incorporate any problematic features (such as
the “problematic pay practices” listed above) or recent actions (such as
extraordinary equity grants) that may make packages so attractive as to
influence merger agreements that may not be in the best interests of
shareholders; or

® the company’s assertion that a proposed transaction is conditioned on
shareholder approval of the golden parachute advisory vote.

® Equity-based and Other Incentive Plan Proposals. In 2015, ISS
instituted a holistic, multi-faceted “equity plan scorecard” (“EPSC”)
approach to evaluating equity and incentive plan proposals. The EPSC
approach will consider the following three “pillars”:

® Plan Cost: The total estimated cost of the company’s equity plans rela-
tive to industry/market cap peers, measured by the estimated Share-
holder Value Transfer in relation to the company’s peers, as determined
under a proprietary ISS methodology.

® The Following Plan Features:
® Automatic single-triggered award vesting upon a change in control;
® Discretionary vesting authority;
® Liberal share recycling on various award types; and

® Lack of minimum vesting period for grants made under the plan.

® The Following Company Grant Practices:

® The company’s three year burn rate relative to its industry/market cap
peers;

® Vesting requirements in most recent CEO equity grants (three year
look-back);

® The estimated duration of the plan (based on the sum of shares remain-
ing available and the new shares requested, divided by the average
annual shares granted in the prior three years);

® The proportion of the CEO’s most recent equity grants/awards subject
to performance conditions;

® Whether the company maintains a claw-back policy; and
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® Whether the company has established post exercise/vesting share-
holding requirements.

® In addition, despite the EPSC score, a negative voting recommendation
may be issued if any egregious factors apply, including that the plan
serves as a vehicle for problematic pay practices or a significant pay-for-
performance disconnect.

7.7.2 Glass Lewis Voting Guidelines. The following provides a brief over-
view of Glass Lewis’ approach to evaluating say-on-pay and equity compensa-
tion plan proposals.

® Say-on-Pay Proposals: Glass Lewis provides say-on-pay voting recom-
mendations on a case-by-case basis after implementing both a
(1) qualitative assessment of the structure of a company’s compensation
program and its proxy disclosure concerning such program, and (2) a
quantitative assessment through its proprietary “pay-for-performance”
grade. The “pay-for-performance” grade evaluates the compensation of the
company’s named executive officers and compares such with the compen-
sation of the named executive officers at peer group companies and then
compares the company’s performance against the performance of those
peer companies. In the qualitative analysis, Glass Lewis reviews the
company’s industry, company size, maturity, financial position, historical
pay practices and any other relevant internal and external factors as well
as the compensation committee’s response to prior say-on-pay votes in
light of the level of support such prior votes received (with less than 75%
warranting some company response).

® Equity based Compensation Plan Proposals. Glass Lewis considers
three main pillars in evaluating equity-based compensation plan proposals:
(1) program size and granting pattern; (2) program cost; and (3) program
features.

® Program size and granting pattern. Glass Lewis states that compa-
nies should only seek new shares when needed and that any share
request should typically be designed to last approximately three years.
Glass Lewis also looks at the full-share equivalent dilution during the
past year to measure dilution in a company’s historical granting practi-
ces. For these purposes, full-share equivalent grants are calculated as
[(net options granted / full-value grant multiplier) + net full-value awards
granted].

® Program cost. Glass Lewis measures an equity plan’s cost in two differ-
ent ways and then compares this cost with peer companies. The first is a
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“projected cost” which attempts to estimate the grant date value of
awards for the comping year based on historical grant practices. The
second then looks at the company’s expensed cost (i.e., its recognized
amount of stock-based compensation expense for the most recently
completed fiscal year in its statement of cash flows). These two inputs
are then compared to certain of the company’s operating metrics.

® Program features. Glass Lewis has stated that it considers the follow-
ing program features when evaluating equity-based compensation plan
proposals:

® Does the plan permit the administrator to reprice, exchange or buyout
underwater options?

® Do interested parties administer the plan?
® Does the plan have an evergreen provision?
® Does the plan have a reload provision?

® Does an excessive proportion of awards (greater than 70%) go to a
company’s top executives?

® Does the company provide loans to employees to exercise options?

® Has the company engaged in repricing or an option exchange in the
past three years?

® Does the plan have a single-trigger change of control provision?

® Does the plan contain an “inverse” multiplier or fungible share reserve
that counts options as less than one award under the plan?

If a company is concerned with either ISS or Glass Lewis voting recom-
mendations on any relevant proposals, it should be sure that the above proxy
voting guidelines have been considered and favorable plan features are accu-
rately and adequately described in the relevant proxy proposals.
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8.0 REPORTING COMPENSATION ON FORM 8-K

Form 8-K requires companies to report specified events within four business
days after their occurrence. To focus disclosure on “unquestionably and pre-
sumptively material” compensatory arrangements, the SEC consolidated under
Item 5.02 all disclosure regarding compensation issues.

8.1 Item 5.02 of Form 8-K

Under Item 5.02 of Form 8-K, companies must file a Form 8-K to report the
departure or election of any director, the departure of certain specified officers,
including any named executive officer, and the appointment of certain specified
officers. A company must also report on Form 8-K if it enters into or materially
amends any material compensatory arrangement for a specified officer, includ-
ing any named executive officer.

Companies Must Report Departure of Certain Specified Executive
Officers, Including Any Named Executive Officer. Item 5.02 of Form 8-K
requires a company to disclose the date of and the fact of retirement, resig-
nation or other termination of:

@ any of these specified officers: principal executive officer, president, princi-
pal financial officer, principal accounting officer, principal operating offi-
cer, or any person performing similar functions; or

@ any named executive officer.

The SEC Staff has interpreted this disclosure requirement to be triggered
when a director or executive provides notice of his or her decision to resign,
retire, terminate or refuse to stand for re-election, whether or not such notice is
written, and regardless of whether the resignation, retirement, termination or
refusal to stand for re-election is conditional or subject to acceptance.

Companies Must Report Appointment of Any Specified Executive
Officer. Item 5.02 of Form 8-K requires a company to disclose the appointment
of a new principal executive officer, president, principal financial officer,
principal accounting officer, principal operating officer, or any person perform-
ing similar functions.

Determine “Named Executive Officers” for Item 5.02 Based on Most
Recent Annual Filing. For Item 5.02 disclosure, “named executive officers”
means the executive officers for whom a company disclosed required compen-
sation information in its most recent SEC filing that was required to include a
Summary Compensation Table.
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Companies Must Disclose Compensatory Arrangements with New
Directors and New Specified Officers. A company reports on Form 8-K
when a new director is elected other than at an annual or special meeting of
shareholders convened for such purpose and when it appoints any of the speci-
fied executive officers. For a newly appointed director or specified officer, the
company must also include a brief description of:

® any material plan, contract or arrangement (whether or not written)
entered into in connection with the election or appointment;

@ a material amendment to a material plan, contract or arrangement in con-
nection with the election or appointment; or

@ a grant or award to a new director or specified officer, or a modification to
an existing grant or award, in connection with the election or appointment.

Companies Must Report on Form 8-K When They Enter into or
Materially Amend Material Compensatory Arrangements with Named
Executive Officers. Item 5.02(e) requires a company to report on Form 8-K
and briefly describe the material compensatory plan, contract, arrangement,
grant or award, or the material amendment, whenever the company:

® enters into, adopts, commences or materially amends a material compensa-
tory plan, contract or arrangement (whether or not written) in which the
company’s principal executive officer, principal financial officer, or any of
the named executive officers participates or is a party; or

@ approves or materially amends any material grant or award under any plan,
contract or arrangement (whether involving cash or equity), unless

® the grants or awards (or modifications) made pursuant to a plan, con-
tract or arrangement are materially consistent with the previously dis-
closed terms of the plan, contract or arrangement and

® the grants or awards (or modifications) are disclosed in the next proxy
statement or when Item 402 of Regulation S-K otherwise requires dis-
closure.

Grants or awards (or modifications thereto) made pursuant to a plan, con-
tract or arrangement (whether involving cash or equity), that are materially
consistent with previously disclosed terms of such plan, contract or arrange-
ment, need not be disclosed under Item 5.02(e), provided the company has
previously disclosed such terms and the grant, award or modification is dis-
closed in the Summary Compensation Table and the Grant of Performance-
Based Awards Table when Item 402 of Regulation S-K requires such disclosure.
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Item 5.02 Excludes Broad-based Compensation Arrangements. Any
compensation plan, contract or arrangement that does not discriminate in favor
of executive officers and that is available generally to all salaried employees is
not “material” for purposes of Item 5.02 of Form 8-K.

8.2 Item 5.07 of Form 8-K

Under Item 5.07 of Form 8-K, companies must disclose the results of a share-
holder vote, including a shareholder vote on a compensation proposal, within
four business days after the date on which the vote occurs. A company must
also report on Form 8-K the outcome of a vote on the frequency of shareholder
advisory votes on executive compensation. In situations where a company may
not have definitive results within four business days after the meeting date, the
company must report the preliminary voting results on Form 8-K within four
business days after the preliminary voting results are determined. Once the
company certifies the final voting results, the company must then file an
amended report on Form 8-K within four business days to disclose those final
results.

Companies Must Report Shareholder Voting Results on Form 8-K
When a Meeting Involved the Election of Directors. If a shareholder vote
involves the election of directors, Form 8-K requires a company to disclose:

® the name of each director elected at the meeting;
® a brief description of each other matter voted upon at the meeting; and

® for each such matter, the number of votes for, against or withheld and the
number of abstentions and broker non-votes, including a tabulation with
respect to each nominee for office.

Companies Must Report Shareholder Voting Results on the Frequency
of Shareholder Advisory Votes on Executive Compensation. Form 8-K
requires a company to disclose the results of a vote on the frequency of share-
holder advisory votes on executive compensation, including the number of
votes cast for each of one year, two years, and three years, as well as the num-
ber of abstentions. No later than 150 days after such vote occurs, but in no
event later than 60 days prior to the deadline for shareholder proposal sub-
missions, a company must disclose its decision in light of such vote as to how
frequently the company will include a shareholder vote on the compensation of
executives in its proxy materials. A company must report such disclosure in the
Form 8-K reporting the shareholder voting results on the frequency of share-
holder advisory votes on executive compensation, in an amendment to the most
recent Form 8-K filed or, alternatively, in a periodic report instead of Form 8-K.
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¢ FORM 8-K COMPENSATION DISCLOSURE FOR EXECUTIVES AND
DIRECTORS

Form 8-K Not Required for Compensation Changes for Continuing
Directors. Companies are not required to report director compensation on
Form 8-K unless the director is elected other than by a vote of shareholders
at a meeting convened for that purpose (e.g., if the board of directors
appoints the director to fill a vacancy).

Companies Must Disclose Compensatory Arrangements for New
Directors and Specified Officers. Companies must disclose material
compensatory arrangements or material amendments to those arrangements
entered into in connection with a director’s election or a specified officer’s
appointment. Companies will also disclose all grants or awards, irrespective
of size or materiality, under a material compensatory arrangement or
amendments to grants or awards made in connection with a director’s elec-
tion or a specified officer’s appointment.

Shareholder Approval of a New Compensatory Plan Triggers Form 8-
K Filing. When a company adopts a new material compensatory plan or
arrangement, or approves a material amendment to an existing material
compensatory plan or arrangement, that includes the company’s principal
executive officer, principal financial officer, or any named executive officers
and becomes effective on receipt of shareholder approval, the date of the
shareholder approval is the trigger date for the obligation to report the plan
under Item 5.02(e) of Form 8-K.

Companies Need Not File Form 8-K to Disclose Specific Performance Goals
If Materially Consistent with Previously Disclosed Terms of Plan. A company
is not required to file a Form 8-K to report the establishment of specific per-
formance goals or business criteria under a compensatory plan or arrange-
ment if the specific performance goals and business criteria set for the
performance period are materially consistent with the previously disclosed
terms of the plan or arrangement. For example, if the specific goals and cri-
teria are among the previously disclosed performance goals and business
criteria (such as EBITDA, return on equity or other applicable measure) that
the plan may apply or has applied.

Companies Must Also File Form 8-K to Disclose Omitted Salary or
Bonus Amounts. A company may omit from the Summary Compensation
Table the value of the salary or bonus earned by a named executive officer if
it cannot calculate the value prior to filing its annual report or proxy state-
ment. If a company omits this information, new Item 5.02(f) requires the
company to file a Form 8-K to report this information as soon as the amounts
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are calculable in whole or in part. In addition, the company must also include
a new total compensation amount that reflects the new salary or bonus
information.

Limited Safe Harbor Covers Item 5.02(e). The limited safe harbor from
liability under Rule 10b-5 and Section 10(b) of the Exchange Act applies to a
company’s failure to timely file reports required by Item 5.02(e) of Form 8-K.
This safe harbor extends only until the due date of the next periodic report
for the relevant period in which the Form 8-K was not timely filed. Compa-
nies that fail to timely file reports on Form 8-K required solely by Item 5.02(e)
will not lose their eligibility to use Form S-3 registration statements as a
result of those failures to file timely, so long as the company files the dis-
closure required by Item 5.02(e) of Form 8-K on or before the date on which
it files a Form S-3.



9.0 BENEFICIAL OWNERSHIP TABLE

The Beneficial Ownership Table requires companies to disclose the number
and percentage of the company’s shares beneficially owned by each named
executive officer, director and nominee and by the company’s executive offi-
cers and directors as a group. Under these rules, companies must also disclose
information regarding stock pledges and directors’ qualifying shares. The Bene-
ficial Ownership Table also requires disclosure of beneficial ownership
information with respect to greater than 5% security holders.

9.1 Management Shares Subject to Stock Pledges

Companies must disclose in footnotes to the Beneficial Ownership Table the
number of shares of company stock pledged as security by each named execu-
tive officer, each director and director nominee, and all executive officers,
directors and director nominees as a group “as of the most recent practicable
date.”

The more limited disclosure required under the prior rules, which required
disclosure of pledges only if they might result in a change in control of the
company, still applies to more than 5% security holders.

The beneficial ownership disclosure rules do not require disclosure of hedg-
ing arrangements that alter the executive’s economic interest in the executive’s
beneficially owned shares unless the arrangements also involve pledges of the
underlying shares, which must be disclosed. Hedging transactions frequently
involve the purchase or sale of a derivative security that the executive must
report within two business days under Section 16(a) of the Exchange Act. In
addition, companies must discuss in the CD&A any company policies regarding
hedging arrangements. Finally, in February 2015, the SEC proposed rules that
would require each company to disclose whether it allows any director, officer,
or employee (or any of their designees) to engage in any transaction to hedge or
offset any decrease in the market value of equity securities granted to the
individual as compensation or held, directly or indirectly, by the individual. At
this time, it is not clear when such final rules will become effective. For addi-
tional details, see Section 12.4 below.

9.2 Directors’ Qualifying Shares

Companies must also disclose in the Beneficial Ownership Table directors’
qualifying shares, which are shares held by directors pursuant to minimum
shareholding requirements mandated by applicable law or a company’s charter.
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10.0 RELATED PERSON TRANSACTIONS

Under Item 404 of Regulation S-K, a company must provide detailed dis-
closure about any transaction since the beginning of its last fiscal year, or any
currently proposed transaction, in which the company was or is to be a partic-
ipant where the amount involved exceeds $120,000, and any related person had
or will have a direct or indirect material interest in the transaction. While the
disclosure requirements of Item 404 are expansive and largely principles-based,
Item 404 does include some exceptions that seek to eliminate duplicative dis-
closures that could otherwise exist due to the interplay between Items 402 and
404 of Regulation S-K.

10.1 Broad Principle for Disclosure

Under Item 404(a) of Regulation S-K, a company must disclose and describe
(as provided in Item 404(a) of Regulation S-K) in its proxy statement any
“transaction,” since the beginning of the company’s last fiscal year, or any cur-
rently proposed transaction, in which:

(1) the company was or is to be a participant;

(2) the amount involved exceeds $120,000; and

(3) any “related person” had or will have a direct or indirect material
interest.

A “transaction” includes any series of similar or related transactions.

A “related person” includes:

(1) any person who is, or was, a director or executive officer of the
company at any time since the beginning of the company’s last fiscal year;

(2) any director nominee;

(3) anyone who was an “immediate family member” of any of the fore-
going since the beginning of the company’s last fiscal year; and

(4) any security holder known to the company to beneficially own more
than 5% of any class of the company’s voting securities or any “immediate
family member” of any such person, when a transaction in which such
security holder or family member had a direct or indirect material interest
occurred or existed.

An “immediate family member” includes any child, stepchild, parent, steppar-
ent, spouse, sibling, mother-in-law, father-in-law, son-in-law, daughter-in-law,
brother-in-law and sister-in-law, and any person (other than a tenant or
employee) sharing the household of any director, nominee for director, execu-
tive officer, or significant shareholder of the company.
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An individual who was a “related person” at any point since the beginning of
the company’s last fiscal year (other than a significant shareholder or an imme-
diate family member of such shareholder)—such as a director who resigns
during the year—remains a “related person” for purposes of the next proxy
statement even after his or her relationship with the company has ended.

The SEC has stated that the materiality of an interest is to be determined
based on the significance of the information to investors in light of all the cir-
cumstances. Factors to consider include:

(1) the relationship of the related person to the transaction;
(2) the importance of the interest to the related person; and

(3) the amount involved in the transaction.

In addition, a related person who has a position at an entity engaging in a
transaction with the company could have an indirect material interest in the
transaction as a result of this position. An instruction to Item 404(a) specifies
certain situations where an indirect interest will not be deemed material—
specifically, where the interest arises:

® Only: (1) from the person’s position as a director of another entity that is a
party to the transaction; or (2) the direct or indirect ownership by that
person and all other related persons, in the aggregate, of less than a 10%
equity interest in another entity (not including a partnership) that is a party
to the transaction; or (3) both; or

® Only from the person’s position as a limited partner in a partnership in
which the person and all other related persons have an interest of less than
10%, provided the person is not a general partner of and does not hold
another position in the partnership.

10.2 Interplay with Item 402 of Regulation S-K

Absent an exception, related persons’ compensation arrangements that
exceed $120,000 per year would typically be subject to Item 404(a) disclosure.
However, Instruction 5 to Item 404(a) provides that (1) disclosure of compensa-
tion to a director is not required if the compensation is reported pursuant to the
director compensation disclosure requirement in Item 402(k) of Regulation S-K;
and (2) disclosure of compensation to an executive officer is not required if:

® the compensation is reported pursuant to Item 402 of Regulation S-K; or

® the executive officer is not an immediate family member and such compen-
sation would have been reported under Item 402 as compensation earned
for services to the company if the executive officer was a named executive
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officer, and such compensation had been approved, or recommended to
the board of directors of the company for approval, by the compensation
committee of the board of directors (or group of independent directors
performing a similar function) of the company.

The SEC Staff has also issued several Compliance and Disclosure Inter-
pretations further clarifying the interplay between Items 402 and 404 of Regu-
lation S-K when it comes to director and executive compensation
arrangements. Below is what these exceptions mean in practice:

Employee (vs. Executive) Director Compensation. Instruction 5 does
not apply to a situation where a company has a director who is also a paid
company employee (but not an executive officer). However, according to the
SEC Staff’'s Compliance and Disclosure Interpretation 227.03, while Item 404(a)
requires disclosure of the transaction pursuant to which the director is
compensated for services provided as an employee, footnoted (or otherwise
described) disclosure of this employee compensation transaction in the Direc-
tor Compensation Table typically would result in a clearer, more concise pre-
sentation of the information. On the other hand, if the director is also an
executive officer of the company who does not receive any additional compen-
sation for his or her services as a director, his or her executive officer compen-
sation would not be reportable either under Item 404(a) (assuming the
committee or board approval and other Instruction 5 conditions have been met)
or in the Director Compensation Table under Item 402(k) of Regulation S-K.

Immediate Family Members Employed by the Company. Instruction 5 to
Item 404(a) does not exempt compensation received by any immediate family
member employed by the company in a non-executive officer capacity, and
such immediate family member’s compensation (assuming he or she is not also
a director) would have to be disclosed under Item 404(a) if it exceeds $120,000
per year.

Duplication is Still Possible. In spite of Instruction 5 to Item 404(a) that
seeks to eliminate duplicative disclosures between Items 402 and 404, there still
may be transactions/payments that require disclosure under both Item 402 (for
compensation) and 404 (for the transaction giving rise to the compensation).
The SEC acknowledged this possibility in its 2006 adopting release, but
determined that the possibility of additional disclosure “is preferable to the
possibility that compensation is not properly and fully disclosed.”

10.3 Procedures for Approval of Related Person Transactions

Item 404(b) of Regulation S-K also require a description of the company’s
policies and procedures for the review, approval or ratification of transactions
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with related persons that are reportable under Item 404(a). The description
must include the material features of these policies or procedures that are
necessary to understand them. This disclosure is required even when the
company does not have to report any transactions under Item 404(a).
Item 404(b) further requires identification of any transactions required to be
reported under Item 404(a) where the company’s policies and procedures do
not require review, approval or ratification or where such policies and proce-
dures have not been followed, although disclosure need not be provided regard-
ing any transaction that occurred at a time before the related person had the
relationship that would trigger disclosure under Item 404(a), if the transaction
did not continue after the related person had that relationship.
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11.0 EMERGING GROWTH COMPANIES, SMALLER
REPORTING COMPANIES AND FOREIGN PRIVATE ISSUERS

11.1 Emerging Growth Companies (EGCs)

An emerging growth company is any IPO issuer that completed an IPO after
December 8, 2011, and that had total annual gross revenues of less than $1 bil-
lion during its most recently completed fiscal year. A company that is an emerg-
ing growth company on the first day of its fiscal year will no longer qualify as an
EGC upon the earliest of:

® the last day of its fiscal year following the fifth anniversary of the first sale
of its common equity securities in a public offering;

® the last day of a fiscal year during which it had total annual gross revenues
of $1 billion or more;

® the date on which it has, during the previous three-year period, issued

more than $1 billion in non-convertible debt; or

® the date on which it is deemed to be a “large accelerated filer.”

The disclosure rules provide similar relief for emerging growth companies as
they do for smaller reporting companies. For example, emerging growth
companies are not required to file a CD&A, a compensation committee report,
pay ratio information or provide certain compensation tables otherwise
required for other companies. Furthermore, unlike smaller reporting compa-
nies, EGCs are not required to conduct say-on-pay, say-on-frequency, or say-on-
golden parachute votes.

Emerging growth companies must provide the disclosure required by the
tables and other disclosure requirements identified below, along with related
narrative (and may voluntarily provide supplemental disclosure):

® the Summary Compensation Table, but may

® disclose compensation only for the two most recent fiscal years (not
three),

® provide disclosure only for the CEO and two other named executive
officers (not five),

® omit disclosure of changes in pension value, and

@ identify material items in the All Other Compensation column by narra-
tive discussion (rather than using tabular or footnote disclosure);

® the Outstanding Equity Awards at Fiscal Year-End Table;
® the Director Compensation Table; and
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® related person disclosures, but may

® apply a different disclosure threshold for related person transactions
(the lesser of $120,000 and 1% of the average of the company’s total
assets at the fiscal year-end for the last three fiscal years), and

® omit disclosure of the company’s policies and procedures for reviewing
related person transactions.

® omit disclosure regarding compensation committee interlocks and insider
participation in compensation decisions.

11.2 Smaller Reporting Companies

A smaller reporting company is a company with a public float of less than $75
million, regardless of revenue or assets, that is not an investment company,
issuer of asset-backed securities, or a majority-owned subsidiary of a parent
that is not a smaller reporting company. However, if a company is unable to
calculate its public for float—for example, if it has no common stock out-
standing or no market price exists for its outstanding common stock—it must
have had less than $50 million in revenue in its most recent fiscal year to qualify
as a smaller reporting company. The disclosure rules provide some relief for
smaller reporting companies. For example, smaller reporting companies are not
required to file a CD&A, a compensation committee report, pay ratio
information or provide certain compensation tables otherwise required for
other companies.

Smaller reporting companies must have a say-on-pay vote, say-on-frequency
vote, and say-on-golden parachute vote. Smaller reporting companies must also
provide the disclosure required by the tables identified below, along with
related narrative (and may voluntarily provide supplemental disclosure):

® the Summary Compensation Table, but may

® disclose compensation only for the two most recent fiscal years (not
three),

® provide disclosure only for the CEO and the two other most highly
compensated officers (not five),

® omit disclosure of changes in pension value, and

@ identify material items in the All Other Compensation column by narra-
tive discussion (rather than using tabular or footnote disclosure);

® the Outstanding Equity Awards at Fiscal Year-End Table;

® the Director Compensation Table; and
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® related person disclosures, but may

® apply a different disclosure threshold for related person transactions
(the lesser of $120,000 and 1% of the average of the company’s total
assets at the fiscal year-end for the last two fiscal years),

® omit disclosure of the company’s policies and procedures for reviewing
related person transactions, and

® omit disclosure regarding compensation committee interlocks and
insider participation in compensation decisions.

11.3 Foreign Private Issuers

A foreign private issuer is any corporation or other organization incorporated
or organized under the laws of any foreign country, other than a foreign
government, in which:

® United States residents own 50% or less of the issuer’s outstanding voting
securities; or

® the majority of the executive officers or directors are not United States
citizens or residents, 50% or less of the issuer’s assets are located in the
United States, and the issuer’s business is administered principally outside
of the United States.

The SEC has continued to generally exclude foreign private issuers from
executive compensation disclosure requirements. Companies that qualify for
treatment as foreign private issuers may comply with executive compensation
and related person transaction disclosure requirements by providing the
information required under Form 20-F. Such information includes, but is not
limited to, the aggregate amount of compensation given to directors and offi-
cers, including benefits in kind, deferred compensation accrued in the relevant
fiscal year and stock option grants. However, a foreign private issuer must also
disclose any more detailed information that it makes publicly available or that
the company’s home jurisdiction or a market in which its securities are listed or
traded requires the company to disclose. In addition, a foreign private issuer
must file as an exhibit each compensatory plan, contract or arrangement (or a
portion of the plan) with management or directors only if the company other-
wise publicly disclosed the plan or the company’s home country requires the
company to publicly file the plan.

96



12.0 FORTHCOMING REQUIREMENTS

Dodd-Frank contains four executive-compensation-related provisions appli-
cable generally to public companies that each have been the subject of SEC
proposed or final rulemaking. These provisions address: (1) disclosure regard-
ing the ratio of CEO pay to the median employee pay; (2) disclosure regarding
pay versus performance; (3) recovery of executive compensation (e.g.,
“clawback”) requirements; and (4) disclosure regarding employee and director
hedging. The SEC issued proposed rules to implement the CEO pay ratio dis-
closure requirement in Section 953(b) of Dodd-Frank on September 18, 2013
and final rules on August 5, 2015. The SEC issued proposed rules to implement
the CEO pay ratio disclosure requirement in Section 953(b) of Dodd-Frank on
September 18, 2013 and final rules on August 5, 2015. The SEC also proposed
rules to implement the pay versus performance disclosure requirements
(Section 953(a) on April 29, 2015, the clawback requirements (Section 954) on
July 1, 2015, and the hedging policies disclosure requirements (Section 955) on
February 9, 2015. Although not yet effective as of the date of publication of this
handbook, these provisions, the SEC rules and the key issues they raise, are
discussed below.

12.1 Pay Ratio Disclosure

Section 953(b) of Dodd-Frank directs the SEC to adopt rules requiring each
issuer to disclose “the median of the annual total compensation of all employ-
ees of the issuer, except the chief executive officer (or any equivalent position)
of the issuer; the annual total compensation of the chief executive officer (or
any equivalent position) of the issuer; and the ratio of the [two amounts].”

Consistent with the language of Section 953(b) and the proposed rules, the
SEC’s final rules require each company to disclose the annual total compensa-
tion of its median employee, the annual total compensation of the CEO and the
ratio of these two amounts. The final rules also require all employees who are
employed in the U.S. or abroad by the company or any of its consolidated sub-
sidiaries to be included in the process of identifying the company’s median
employee, with certain limited exceptions, as discussed below. This includes
any part-time, seasonal or temporary workers. The only workers expressly
carved out are independent contractors and leased workers, provided that they
are employed, and their compensation is determined by, an unaffiliated third
party, which may include the independent contractor himself or herself. The
SEC has indicated that in determining whether a worker is an “employee” under
this rule, a company should consider the composition of its workforce and
broader employment practices, not merely whether a worker is an “employee”
for tax or employment law purposes. A furloughed employee may be an
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employee for these purposes depending on the circumstances. In addition,
consistent with the proposed rules, the final rules intentionally do not provide
any required calculation methodologies for identifying the median employee,
and instead permit companies to use, for example, statistical sampling, estima-
tion techniques and consistently applied compensation measures (such as
payroll or tax records) to identify the median employee. A consistently applied
compensation measure may include annual cash compensation, unless the
company also distributes annual equity awards widely among its employees.
The measure may even be annual total compensation from the prior fiscal year
so long as there have not been significant changes in employee population or
compensation arrangements. However, a consistently applied compensation
measure would not include hourly or annual pay rates alone as these would not
reflect actual hours worked or whether an employee worked an entire year and
was actually paid the annual rate of pay. More-over, companies are permitted to
use sampling, estimation and other methodologies to eliminate the “tails” of the
compensation curve, thereby decreasing the number of employees for whom
compensation must be evaluated.

The final rules attempt to address some of the concerns regarding the cost
and complexity of compliance identified in comment letters on the proposed
rules by providing slightly greater flexibility than the proposed rules. Specifi-
cally, unlike the proposed rules, the final rules permit each company to identify
its median employee once every three years (instead of every year), unless
there has been a change in the company’s employee population or employee
compensation arrangements that the company reasonably believes would result
in a significant change to its pay ratio disclosure. Each company also is permit-
ted to select a date occurring within the last three months of its last completed
fiscal year as of which to determine the employee population for purposes of
identifying the median employee (as opposed to having to do so as of the last
day of the company’s fiscal year). The SEC has clarified that a company is not
required to use the date on which the employee population is determined or
even a full annual period when applying a consistently applied compensation
measure to identify the relevant median employee.

The final rules also permit each company to exclude non-U.S. employees in
two very limited circumstances: (1) in the event a company obtains a legal opin-
ion from counsel indicating that certain employees are employed in a juris-
diction where data privacy laws make the company unable to comply with the
rule; and (2) up to five percent of a company’s total employee population who
are located in non-U.S. jurisdictions may be excluded for any reason, except if a
company excludes any non-U.S. employee in a particular jurisdiction, it must
exclude all non-U.S. employees in that jurisdiction (thus, this exception cannot
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be used with respect to any jurisdiction where more than five percent of the
company’s employees are located). Any non-U.S. employees excluded for data
privacy reasons must count against the total five percent permitted to be
excluded. In addition, the final rules permit each company to apply a cost-of-
living adjustment in identifying the median employee, provided the company
uses the same cost-of-living adjustment in calculating the median employee’s
annual total compensation, and provided further that the company also dis-
closes the median employee’s annual total compensation and the pay ratio both
with and without the cost-of- living adjustment. Finally, a company may exclude
any employees of an entity that was acquired by the company during the cov-
ered fiscal year (but not future years), provided it identifies the acquired busi-
ness and the approximate number of employees being omitted.

Once a median employee is identified, his or her annual total compensation
will need to be calculated for the last completed fiscal year in accordance with
the same rules that apply in determining a named executive officer’s total
compensation for the Summary Compensation Table; however, the final rules
also permit estimates to be used in calculating total annual compensation, or
any element thereof, for any employee other than the CEO. In addition to dis-
closing the ratio, the final rules require companies to include a brief narrative
on the methodology used to identify the median employee and any material
assumptions, adjustment or estimates used either to identify the median
employee or to determine total compensation (or any element of total
compensation). For example, if a company uses statistical sampling, it would be
required to disclose the size of both the sample and the estimated total
employee population. In addition, any company that changes a previously used
methodology would be required to disclose why it made the change.

Most calendar-year public companies will need to include the CEO pay ratio
disclosure in the proxy statement filed in 2018 with respect to 2017 compensa-
tion data. The final rules provide that, like the other disclosures required by
Item 402 of Regulation S-K, the pay ratio disclosure will be considered “filed”
for purposes of the Exchange Act and therefore would be subject to the poten-
tial liabilities thereunder.

The broad application of the rules to all employees, including foreign work-
ers, has been the focal point of many commenters who have expressed concern
over the cost and complexity of cross-border compliance. Although the Staff
acknowledged in the adopting release that it was within the Commission’s
exemptive authority to exclude all non-U.S. employees from the identification
of the median employee, the adopting release indicates that the SEC declined to
exercise its discretion to grant a wholesale exemption for non-U.S. employees.
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12.2 Pay vs. Performance Disclosure

Section 953(a) of Dodd-Frank requires the SEC to adopt rules requiring pub-
lic companies to disclose in their annual meeting proxy statements the relation-
ship between executive compensation “actually paid” and company financial
performance. In response, the SEC proposed rules in April 2015 that would add
Item 402(v) to Regulation S-K and require proxy statements or information
statements setting forth executive compensation disclosure to include, in
summary, (1) a new compensation table setting forth for each of the five most
recently completed fiscal years, the “executive compensation actually paid” (as
defined by the proposed rules), total compensation as disclosed in the Sum-
mary Compensation Table, the company’s TSR, and its peer group TSR, and
(2) based on the information set forth in the new table, a clear description of
the relationship between executive compensation actually paid to the compa-
ny’s named executive officers and the company’s TSR, and a comparison of the
company’s TSR and the TSR of a peer group chosen by the company.

More specifically, proposed Item 402(v) would require companies to include
in a tabular format:

® The “executive compensation actually paid” to the CEO and the total
compensation reported in the Summary Compensation Table for the CEO.

® An average of the “executive compensation actually paid” to the remaining
named executive officers and an average of the total compensation
reported in the Summary Compensation Table for the remaining named
executive officers.

® The company’s cumulative annual TSR calculated in accordance with
Item 201(e) of Regulation S-K (i.e., in the same manner as in the Stock
Price Performance Graph required in annual reports to shareholders).

® The cumulative annual TSR of the companies in a peer group chosen by the
company (which may be the peer group used for the purposes of
Item 201(e) or the peer group used in the Compensation Discussion and
Analysis).

In addition, the proposed rules would require companies to accompany the
new table with disclosure that “use[s] the information provided in the table ...
to provide a clear description of the relationship” between executive
compensation actually paid and the company’s TSR, and the company’s TSR
and the TSR of its peer group. These descriptions could include narrative or
graphic disclosure (or a combination of the two).
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Companies eventually would be required to include disclosure for the most
recent five years, but would be allowed to provide disclosure for only three
years in the first proxy or information statement in which they provide the dis-
closure, adding one additional year in each of the two subsequent years. The
Item 402(v) disclosure would be treated as “filed” for the purposes of the
Exchange Act and would be subject to the say-on-pay advisory vote under
Exchange Act Rule 14a-21(a). Companies would need to include the proposed
disclosure in the first applicable filing after the final rules become effective. At
this time, it is not clear when final rules will be adopted or become effective.

12.3 Recovery of Executive Compensation

Section 954 of Dodd-Frank mandates that the SEC adopt rules requiring
national securities exchanges and associations to establish listing standards that
require each listed company to develop and implement a policy providing that, in
the event of a financial restatement due to material noncompliance with financial
reporting standards, the listed company will recover from its executive officers
incentive-based compensation received during the three-year period preceding
the restatement in excess of what would have been paid but for the financial
reporting error. In July 2015, the SEC proposed new Rule 10D-1, which directs
the exchanges and associations to adopt listing standards that would require
each listed company to adopt, comply with and disclose a compensation recov-
ery policy that complies with the parameters set forth in Rule 10D-1.

Proposed Rule 10D-1 provides that, if during the last completed fiscal year, a
listed company was required to prepare an accounting restatement to correct a
material error, the company would be required to seek recovery from current
and former “executive officers” (as defined by the proposed rules) who
received excess “incentive-based compensation” (as defined by the proposed
rules) during the three fiscal years preceding the date of the restatement. Pur-
suant to the proposed rules, “executive officers” subject to potential clawback
would include all Section 16 officers of the listed company required to issue the
restatement, and “incentive-based compensation” would include compensation
granted, earned or vested based wholly or in part on the attainment of any
financial reporting measure or the company’s stock price or TSR. The time
period covered by the recovery policy would be the three completed fiscal
years immediately preceding the date the listed company is required to prepare
an accounting restatement. Under the proposed rules, the date the company is
required to prepare an accounting restatement would be the earlier of: (1) the
date the company’s board of directors, committee of the board, or the officer or
officers of the company authorized to take such action, concludes, or reason-
ably should have concluded, that the company’s previously issued financial
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statements contain a material error; or (2) the date a court, regulator, or other
legally authorized body directs the company to restate its previously issued
financial statements to correct a material error. The company also would be
required to publicly disclose its compensation recovery policy and any
implementation of the policy.

Under the proposed rules, recovery would be on a “no-fault” basis, without
regard to misconduct or responsibility for the material error, and discretion to
not pursue recovery of excess incentive-based compensation would only be
permissible if the listed company determines that the direct expense of enforc-
ing recovery would exceed the amount to be recovered (or, for foreign private
companies, if recovery would violate home country law adopted before the date
of publication in the Federal Register of the proposed Rule 10D-1). The com-
pany also would not be permitted to indemnify executive officers against a loss
of compensation or insure for such losses due to application of the policy. The
proposed rules would generally apply to all listed companies; however, at this
time, it is not clear when final rules will be adopted or become effective.

12.4 Disclosure Regarding Employee and Director Hedging

In February 2015, the SEC proposed rules regarding hedging disclosure
requirements for public comment and review. The proposed rules add new
paragraph (i) to Item 407 of Regulation S-K to implement Section 14(j) of the
Exchange Act, as added by Section 955 of Dodd-Frank. The proposed rules are
principles-based rules that would require each company to disclose whether it
allows any director, officer, or employee (or any of their designees) to engage
in any transaction to hedge or offset any decrease in the market value of equity
securities granted to the individual as compensation or held, directly or
indirectly, by the individual. Specifically, each company would be required to
disclose which categories of hedging transactions it permits and which catego-
ries of transactions it prohibits. A company would be permitted to indicate that
it expressly permits or prohibits all hedging transactions by directors, officers,
or employees, and if applicable, a company could list the transactions that it
permits or prohibits and indicate that all other transactions are prohibited or
permitted, respectively. In addition, each company would be required to dis-
close any differences in the types of individuals that it permits or prohibits from
engaging in any category of hedging transactions.

Section 955 of Dodd-Frank has been the least controversial of the four pro-
posed SEC executive-compensation-related rules implementing provisions of
Dodd-Frank, probably because the new disclosure requirement will merely
expand the scope of existing proxy disclosure requirements with respect to a
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company’s hedging policies. Currently, Item 402(b)(2)(xiii) of Regulation S-K
requires public companies to disclose in their Compensation Discussion &
Analysis, to the extent material to an understanding of named executive officer
compensation, the company’s policies regarding hedging of economic risk of
security ownership by named executive officers. The proposed rules, however,
are much broader in scope than Item 402(b)(2)(xiii). First, the proposed rules
would require companies to discuss their hedging policies regardless of the
materiality of such policies in relation to named executive officer compensa-
tion. In addition, the proposed rules would expand the scope of
Item 402(b)(2)(xiii) by requiring companies to discuss their hedging policies
with respect to all directors and employees, not just named executive officers.
The proposed rules would also require disclosure of transactions with
“economic consequences” comparable to the purchase of the financial instru-
ments specified in the rules. Thus, the proposed rules once finalized are likely
to expand disclosure for all public companies in this respect. At this time, it is
not clear when final rules will be adopted or become effective.
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Appendix A
Full Text of Regulation S-K Items 401, 403, 404 and 407
(as amended through October 18, 2016)!

§229.402 (Item 402) Executive compensation.

(a) General—(1) Treatment of foreign private issuers. A foreign private issuer
will be deemed to comply with this Item if it provides the information required
by Items 6.B and 6.E.2 of Form 20-F (17 CFR 249.220f), with more detailed
information provided if otherwise made publicly available or required to be
disclosed by the issuer’s home jurisdiction or a market in which its securities
are listed or traded.

(2) All compensation covered. This Item requires clear, concise and under-
standable disclosure of all plan and non-plan compensation awarded to, earned
by, or paid to the named executive officers designated under paragraph (a)(3)
of this Item, and directors covered by paragraph (k) of this Item, by any person
for all services rendered in all capacities to the registrant and its subsidiaries,
unless otherwise specifically excluded from disclosure in this Item. All such
compensation shall be reported pursuant to this Item, even if also called for by
another requirement, including transactions between the registrant and a third
party where a purpose of the transaction is to furnish compensation to any such
named executive officer or director. No amount reported as compensation for
one fiscal year need be reported in the same manner as compensation for a
subsequent fiscal year; amounts reported as compensation for one fiscal year
may be required to be reported in a different manner pursuant to this Item.

(3) Persons covered. Disclosure shall be provided pursuant to this Item for
each of the following (the “named executive officers”):

(i) All individuals serving as the registrant’s principal executive officer or
acting in a similar capacity during the last completed fiscal year (“PEO”),
regardless of compensation level,

I Author’s Note: This excerpt from Regulation S-K is reprinted from the
version posted on the Electronic Code of Federal Regulations (e-CFR) at
http://www.ecfr.gov/. The Electronic Code of Federal Regulations (e-CFR)
is a currently updated version of the Code of Federal Regulations (CFR).
It is not an official legal edition of the CFR. The e-CFR is an editorial
compilation of CFR material and Federal Register amendments produced
by the National Archives and Records Administration’s Office of the
Federal Register (OFR) and the Government Printing Office. The OFR
updates the material in the e-CFR on a daily basis.
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(i) All individuals serving as the registrant’s principal financial officer or
acting in a similar capacity during the last completed fiscal year (“PFO”),
regardless of compensation level,

(iii) The registrant’s three most highly compensated executive officers other
than the PEO and PFO who were serving as executive officers at the end of the
last completed fiscal year; and

(iv) Up to two additional individuals for whom disclosure would have been
provided pursuant to paragraph (a)(3)(iii) of this Item but for the fact that the
individual was not serving as an executive officer of the registrant at the end of
the last completed fiscal year.

Instructions to Item 402(a)(3). 1. Determination of most highly compensated
executive officers. The determination as to which executive officers are most
highly compensated shall be made by reference to total compensation for the
last completed fiscal year (as required to be disclosed pursuant to paragraph
(¢)(2)(x) of this Item) reduced by the amount required to be disclosed pursuant
to paragraph (c)(2)(viii) of this Item, provided, however, that no disclosure
need be provided for any executive officer, other than the PEO and PFO, whose
total compensation, as so reduced, does not exceed $100,000.

2. Inclusion of executive officer of subsidiary. It may be appropriate for a
registrant to include as named executive officers one or more executive officers
or other employees of subsidiaries in the disclosure required by this Item. See
Rule 3b-7 under the Exchange Act (17 CFR 240.3b-7).

3. Exclusion of executive officer due to overseas compensation. It may be
appropriate in limited circumstances for a registrant not to include in the dis-
closure required by this Item an individual, other than its PEO or PFO, who is
one of the registrant’s most highly compensated executive officers due to the
payment of amounts of cash compensation relating to overseas assignments
attributed predominantly to such assignments.

(4) Information for full fiscal year. If the PEO or PFO served in that capacity
during any part of a fiscal year with respect to which information is required,
information should be provided as to all of his or her compensation for the full
fiscal year. If a named executive officer (other than the PEO or PFO) served as
an executive officer of the registrant (whether or not in the same position)
during any part of the fiscal year with respect to which information is required,
information shall be provided as to all compensation of that individual for the
full fiscal year.
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(5) Omission of table or column. A table or column may be omitted if there
has been no compensation awarded to, earned by, or paid to any of the named
executive officers or directors required to be reported in that table or column in
any fiscal year covered by that table.

(6) Definitions. For purposes of this Item:

(i) The term stock means instruments such as common stock, restricted
stock, restricted stock units, phantom stock, phantom stock units, common
stock equivalent units or any similar instruments that do not have option-like
features, and the term option means instruments such as stock options, stock
appreciation rights and similar instruments with option-like features. The term
stock appreciation rights (“SARs”) refers to SARs payable in cash or stock,
including SARs payable in cash or stock at the election of the registrant or a
named executive officer. The term equity is used to refer generally to stock and/
or options.

(i) The term plan includes, but is not limited to, the following: Any plan,
contract, authorization or arrangement, whether or not set forth in any formal
document, pursuant to which cash, securities, similar instruments, or any other
property may be received. A plan may be applicable to one person. Except with
respect to the disclosure required by paragraph (t) of this Item, registrants may
omit information regarding group life, health, hospitalization, or medical
reimbursement plans that do not discriminate in scope, terms or operation, in
favor of executive officers or directors of the registrant and that are available
generally to all salaried employees.

(iii) The term incentive plan means any plan providing compensation
intended to serve as incentive for performance to occur over a specified period,
whether such performance is measured by reference to financial performance
of the registrant or an affiliate, the registrant’s stock price, or any other
performance measure. An equity incentive plan is an incentive plan or portion
of an incentive plan under which awards are granted that fall within the scope
of FASB ASC Topic 718, Compensation—Stock Compensation. A non-equity
incentive plan is an incentive plan or portion of an incentive plan that is not an
equity incentive plan. The term incentive plan award means an award provided
under an incentive plan.

(iv) The terms date of grant or grant date refer to the grant date determined
for financial statement reporting purposes pursuant to FASB ASC Topic 718.

(v) Closing market price is defined as the price at which the registrant’s secu-
rity was last sold in the principal United States market for such security as of
the date for which the closing market price is determined.
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(b) Compensation discussion and analysis. (1) Discuss the compensation
awarded to, earned by, or paid to the named executive officers. The discussion
shall explain all material elements of the registrant’s compensation of the
named executive officers. The discussion shall describe the following:

(i) The objectives of the registrant’s compensation programs;
(ii) What the compensation program is designed to reward;
(iii) Each element of compensation;

(iv) Why the registrant chooses to pay each element;

(v) How the registrant determines the amount (and, where applicable, the
formula) for each element to pay;

(vi) How each compensation element and the registrant’s decisions regarding
that element fit into the registrant’s overall compensation objectives and affect
decisions regarding other elements; and

(vii) Whether and, if so, how the registrant has considered the results of the
most recent shareholder advisory vote on executive compensation required by
section 14A of the Exchange Act (15 U.S.C. 78n-1) or §240.14a-20 of this chapter
in determining compensation policies and decisions and, if so, how that consid-
eration has affected the registrant’s executive compensation decisions and
policies.

(2) While the material information to be disclosed under Compensation Dis-
cussion and Analysis will vary depending upon the facts and circumstances,
examples of such information may include, in a given case, among other things,
the following:

(i) The policies for allocating between long-term and currently paid out
compensation;

(ii) The policies for allocating between cash and non-cash compensation, and
among different forms of non-cash compensation;

(iii) For long-term compensation, the basis for allocating compensation to
each different form of award (such as relationship of the award to the achieve-
ment of the registrant’s long-term goals, management’s exposure to downside
equity performance risk, correlation between cost to registrant and expected
benefits to the registrant);

(iv) How the determination is made as to when awards are granted, including
awards of equity-based compensation such as options;
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(v) What specific items of corporate performance are taken into account in
setting compensation policies and making compensation decisions;

(vi) How specific forms of compensation are structured and implemented to
reflect these items of the registrant’s performance, including whether discretion
can be or has been exercised (either to award compensation absent attainment
of the relevant performance goal(s) or to reduce or increase the size of any
award or payout), identifying any particular exercise of discretion, and stating
whether it applied to one or more specified named executive officers or to all
compensation subject to the relevant performance goal(s);

(vii) How specific forms of compensation are structured and implemented to
reflect the named executive officer’s individual performance and/or individual
contribution to these items of the registrant’s performance, describing the
elements of individual performance and/or contribution that are taken into
account;

(viii) Registrant policies and decisions regarding the adjustment or recovery
of awards or payments if the relevant registrant performance measures upon
which they are based are restated or otherwise adjusted in a manner that would
reduce the size of an award or payment;

(ix) The factors considered in decisions to increase or decrease compensa-
tion materially;

(x) How compensation or amounts realizable from prior compensation are
considered in setting other elements of compensation (e.g., how gains from
prior option or stock awards are considered in setting retirement benefits);

(xi) With respect to any contract, agreement, plan or arrangement, whether
written or unwritten, that provides for payment(s) at, following, or in con-
nection with any termination or change-in-control, the basis for selecting
particular events as triggering payment (e.g., the rationale for providing a single
trigger for payment in the event of a change-in-control);

(xii) The impact of the accounting and tax treatments of the particular form
of compensation;

(xiii) The registrant’s equity or other security ownership requirements or
guidelines (specifying applicable amounts and forms of ownership), and any
registrant policies regarding hedging the economic risk of such ownership;

(xiv) Whether the registrant engaged in any benchmarking of total compensa-
tion, or any material element of compensation, identifying the benchmark and,
if applicable, its components (including component companies); and
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(xv) The role of executive officers in determining executive compensation.

Instructions to Item 402(b). 1. The purpose of the Compensation Discussion
and Analysis is to provide to investors material information that is necessary to
an understanding of the registrant’s compensation policies and decisions
regarding the named executive officers.

2. The Compensation Discussion and Analysis should be of the information
contained in the tables and otherwise disclosed pursuant to this Item. The
Compensation Discussion and Analysis should also cover actions regarding
executive compensation that were taken after the registrant’s last fiscal year’s
end. Actions that should be addressed might include, as examples only, the
adoption or implementation of new or modified programs and policies or
specific decisions that were made or steps that were taken that could affect a
fair understanding of the named executive officer’s compensation for the last
fiscal year. Moreover, in some situations it may be necessary to discuss prior
years in order to give context to the disclosure provided.

3. The Compensation Discussion and Analysis should focus on the material
principles underlying the registrant’s executive compensation policies and
decisions and the most important factors relevant to analysis of those policies
and decisions. The Compensation Discussion and Analysis shall reflect the
individual circumstances of the registrant and shall avoid boilerplate language
and repetition of the more detailed information set forth in the tables and narra-
tive disclosures that follow.

4. Registrants are not required to disclose target levels with respect to
specific quantitative or qualitative performance-related factors considered by
the compensation committee or the board of directors, or any other factors or
criteria involving confidential trade secrets or confidential commercial or
financial information, the disclosure of which would result in competitive harm
for the registrant. The standard to use when determining whether disclosure
would cause competitive harm for the registrant is the same standard that
would apply when a registrant requests confidential treatment of confidential
trade secrets or confidential commercial or financial information pursuant to
Securities Act Rule 406 (17 CFR 230.406) and Exchange Act Rule 24b-2 (17 CFR
240.24b-2), each of which incorporates the criteria for non-disclosure when
relying upon Exemption 4 of the Freedom of Information Act (56 U.S.C.
552(b)(4)) and Rule 80(b)(4) (17 CFR 200.80(b)(4)) thereunder. A registrant is
not required to seek confidential treatment under the procedures in Securities
Act Rule 406 and Exchange Act Rule 24b-2 if it determines that the disclosure
would cause competitive harm in reliance on this instruction; however, in that
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case, the registrant must discuss how difficult it will be for the executive or
how likely it will be for the registrant to achieve the undisclosed target levels or
other factors.

5. Disclosure of target levels that are non-GAAP financial measures will not
be subject to Regulation G (17 CFR 244.100—102) and Item 10(e) (§229.10(e));
however, disclosure must be provided as to how the number is calculated from
the registrant’s audited financial statements.

(¢) Summary compensation table—(1) General. Provide the information
specified in paragraph (c)(2) of this Item, concerning the compensation of the
named executive officers for each of the registrant’s last three completed fiscal
years, in a Summary Compensation Table in the tabular format specified below.

SUMMARY COMPENSATION TABLE

Change in
pension
value and
Non-equity nonqualified
incentive deferred

Name and Stock Option plan compensation All other
principal Salary Bonus awards awards compensation earnings compensation Total
position Year ($) (€)) (€)) (€)) (€)) (€)) (€)) (€))
(@) ® © @ (e ® €] Q) ® )]
PEO
PFO
A
B
C

(2) The Table shall include:

(i) The name and principal position of the named executive officer (column
(a));
(ii) The fiscal year covered (column (b));

(iii) The dollar value of base salary (cash and non-cash) earned by the named
executive officer during the fiscal year covered (column (c));

(iv) The dollar value of bonus (cash and non-cash) earned by the named
executive officer during the fiscal year covered (column (d));
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Instructions to Item 402(c)(2)(i1i) and (iv). 1. If the amount of salary or
bonus earned in a given fiscal year is not calculable through the latest practi-
cable date, a footnote shall be included disclosing that the amount of salary or
bonus is not calculable through the latest practicable date and providing the
date that the amount of salary or bonus is expected to be determined, and such
amount must then be disclosed in a filing under Item 5.02(f) of Form 8-K (17
CFR 249.308).

2. Registrants shall include in the salary column (column (c)) or bonus col-
umn (column (d)) any amount of salary or bonus forgone at the election of a
named executive officer under which stock, equity-based or other forms of non-
cash compensation instead have been received by the named executive officer.
However, the receipt of any such form of non-cash compensation instead of
salary or bonus must be disclosed in a footnote added to the salary or bonus
column and, where applicable, referring to the Grants of Plan-Based Awards
Table (required by paragraph (d) of this Item) where the stock, option or non-
equity incentive plan award elected by the named executive officer is reported.

(v) For awards of stock, the aggregate grant date fair value computed in
accordance with FASB ASC Topic 718 (column (e));

(vi) For awards of options, with or without tandem SARs (including awards
that subsequently have been transferred), the aggregate grant date fair value
computed in accordance with FASB ASC Topic 718 (column (f));

Instruction 1 to Item 402(c)(2)(v) and (vi). For awards reported in columns
(e) and (f), include a footnote disclosing all assumptions made in the valuation
by reference to a discussion of those assumptions in the registrant’s financial
statements, footnotes to the financial statements, or discussion in the Manage-
ment’s Discussion and Analysis. The sections so referenced are deemed part of
the disclosure provided pursuant to this Item.

Instruction 2 to Item 402(c)(2)(v) and (vi). If at any time during the last
completed fiscal year, the registrant has adjusted or amended the exercise price
of options or SARs previously awarded to a named executive officer, whether
through amendment, cancellation or replacement grants, or any other means
(“repriced”), or otherwise has materially modified such awards, the registrant
shall include, as awards required to be reported in column (f), the incremental
fair value, computed as of the repricing or modification date in accordance with
FASB ASC Topic 718, with respect to that repriced or modified award.

Instruction 3 to Item 402(c)(2)(v) and (vi). For any awards that are subject
to performance conditions, report the value at the grant date based upon the
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probable outcome of such conditions. This amount should be consistent with
the estimate of aggregate compensation cost to be recognized over the service
period determined as of the grant date under FASB ASC Topic 718, excluding
the effect of estimated forfeitures. In a footnote to the table, disclose the value
of the award at the grant date assuming that the highest level of performance
conditions will be achieved if an amount less than the maximum was included
in the table.

(vii) The dollar value of all earnings for services performed during the fiscal
year pursuant to awards under non-equity incentive plans as defined in para-
graph (a)(6)(iii) of this Item, and all earnings on any outstanding awards
(column (g));

Instructions to Item 402(c)(2)(vii). 1. If the relevant performance measure is
satisfied during the fiscal year (including for a single year in a plan with a multi-
year performance measure), the earnings are reportable for that fiscal year,
even if not payable until a later date, and are not reportable again in the fiscal
year when amounts are paid to the named executive officer.

2. All earnings on non-equity incentive plan compensation must be identified
and quantified in a footnote to column (g), whether the earnings were paid
during the fiscal year, payable during the period but deferred at the election of
the named executive officer, or payable by their terms at a later date.

(viii) The sum of the amounts specified in paragraphs (c)(2)(viii)(A) and (B)
of this Item (column (h)) as follows:

(A) The aggregate change in the actuarial present value of the named execu-
tive officer’s accumulated benefit under all defined benefit and actuarial pen-
sion plans (including supplemental plans) from the pension plan measurement
date used for financial statement reporting purposes with respect to the regis-
trant’s audited financial statements for the prior completed fiscal year to the
pension plan measurement date used for financial statement reporting purposes
with respect to the registrant’s audited financial statements for the covered
fiscal year; and

(B) Above-market or preferential earnings on compensation that is deferred
on a basis that is not tax-qualified, including such earnings on nonqualified
defined contribution plans;

Instructions to Item 402(c)(2)(viit). 1. The disclosure required pursuant to
paragraph (c¢)(2)(viii)(A) of this Item applies to each plan that provides for the
payment of retirement benefits, or benefits that will be paid primarily following
retirement, including but not limited to tax-qualified defined benefit plans and
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supplemental executive retirement plans, but excluding tax-qualified defined
contribution plans and nonqualified defined contribution plans. For purposes of
this disclosure, the registrant should use the same amounts required to be dis-
closed pursuant to paragraph (h)(2)(iv) of this Item for the covered fiscal year
and the amounts that were or would have been required to be reported for the
executive officer pursuant to paragraph (h)(2)(iv) of this Item for the prior
completed fiscal year.

2. Regarding paragraph (c)(2)(viii)(B) of this Item, interest on deferred
compensation is above-market only if the rate of interest exceeds 120% of the
applicable federal long-term rate, with compounding (as prescribed under sec-
tion 1274(d) of the Internal Revenue Code, (26 U.S.C. 1274(d))) at the rate that
corresponds most closely to the rate under the registrant’s plan at the time the
interest rate or formula is set. In the event of a discretionary reset of the inter-
est rate, the requisite calculation must be made on the basis of the interest rate
at the time of such reset, rather than when originally established. Only the
above-market portion of the interest must be included. If the applicable interest
rates vary depending upon conditions such as a minimum period of continued
service, the reported amount should be calculated assuming satisfaction of all
conditions to receiving interest at the highest rate. Dividends (and dividend
equivalents) on deferred compensation denominated in the registrant’s stock
(“deferred stock”) are preferential only if earned at a rate higher than dividends
on the registrant’s common stock. Only the preferential portion of the dividends
or equivalents must be included. Footnote or narrative disclosure may be pro-
vided explaining the registrant’s criteria for determining any portion considered
to be above-market.

3. The registrant shall identify and quantify by footnote the separate amounts
attributable to each of paragraphs (c)(2)(viii)(A) and (B) of this Item. Where such
amount pursuant to paragraph (c)(2)(viii)(A) is negative, it should be disclosed by
footnote but should not be reflected in the sum reported in column (h).

(ix) All other compensation for the covered fiscal year that the registrant
could not properly report in any other column of the Summary Compensation
Table (column (i)). Each compensation item that is not properly reportable in
columns (c)-(h), regardless of the amount of the compensation item, must be
included in column (i). Such compensation must include, but is not limited to:

(A) Perquisites and other personal benefits, or property, unless the aggregate
amount of such compensation is less than $10,000;

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the
payment of taxes;
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(C) For any security of the registrant or its subsidiaries purchased from the
registrant or its subsidiaries (through deferral of salary or bonus, or otherwise)
at a discount from the market price of such security at the date of purchase,
unless that discount is available generally, either to all security holders or to all
salaried employees of the registrant, the compensation cost, if any, computed in
accordance with FASB ASC Topic 718;

(D) The amount paid or accrued to any named executive officer pursuant to a
plan or arrangement in connection with:

(I) Any termination, including without limitation through retirement, resig-
nation, severance or constructive termination (including a change in
responsibilities) of such executive officer’'s employment with the registrant and
its subsidiaries; or

(2) A change in control of the registrant;

(E) Registrant contributions or other allocations to vested and unvested
defined contribution plans;

(F) The dollar value of any insurance premiums paid by, or on behalf of, the
registrant during the covered fiscal year with respect to life insurance for the
benefit of a named executive officer; and

(G) The dollar value of any dividends or other earnings paid on stock or
option awards, when those amounts were not factored into the grant date fair
value required to be reported for the stock or option award in column (e) or (f);
and

Instructions to Item 402(c)(2)(ix). 1. Non-equity incentive plan awards and
earnings and earnings on stock and options, except as specified in paragraph
(0)(2)(ix)(Q) of this Item, are required to be reported elsewhere as provided in
this Item and are not reportable as All Other Compensation in column (i).

2. Benefits paid pursuant to defined benefit and actuarial plans are not report-
able as All Other Compensation in column (i) unless accelerated pursuant to a
change in control; information concerning these plans is reportable pursuant to
paragraphs (c¢)(2)(viii)(A) and (h) of this Item.

3. Any item reported for a named executive officer pursuant to paragraph
(c)(2)(ix) of this Item that is not a perquisite or personal benefit and whose
value exceeds $10,000 must be identified and quantified in a footnote to column
(). This requirement applies only to compensation for the last fiscal year. All
items of compensation are required to be included in the Summary Compensa-
tion Table without regard to whether such items are required to be identified
other than as specifically noted in this Item.



4. Perquisites and personal benefits may be excluded as long as the total
value of all perquisites and personal benefits for a named executive officer is
less than $10,000. If the total value of all perquisites and personal benefits is
$10,000 or more for any named executive officer, then each perquisite or
personal benefit, regardless of its amount, must be identified by type. If perqui-
sites and personal benefits are required to be reported for a named executive
officer pursuant to this rule, then each perquisite or personal benefit that
exceeds the greater of $25,000 or 10% of the total amount of perquisites and
personal benefits for that officer must be quantified and disclosed in a footnote.
The requirements for identification and quantification apply only to compensa-
tion for the last fiscal year. Perquisites and other personal benefits shall be
valued on the basis of the aggregate incremental cost to the registrant. With
respect to the perquisite or other personal benefit for which footnote
quantification is required, the registrant shall describe in the footnote its meth-
odology for computing the aggregate incremental cost. Reimbursements of
taxes owed with respect to perquisites or other personal benefits must be
included in column (i) and are subject to separate quantification and identi-
fication as tax reimbursements (paragraph (c)(2)(ix)(B) of this Item) even if the
associated perquisites or other personal benefits are not required to be included
because the total amount of all perquisites or personal benefits for an individual
named executive officer is less than $10,000 or are required to be identified but
are not required to be separately quantified.

5. For purposes of paragraph (c¢)(2)(ix)(D) of this Item, an accrued amount is
an amount for which payment has become due.

(x) The dollar value of total compensation for the covered fiscal year
(column (j)). With respect to each named executive officer, disclose the sum of
all amounts reported in columns (c) through (i).

Instructions to Item 402(c). 1. Information with respect to fiscal years prior to
the last completed fiscal year will not be required if the registrant was not a
reporting company pursuant to section 13(a) or 15(d) of the Exchange Act (15
U.S.C. 78m(a) or 780(d)) at any time during that year, except that the registrant
will be required to provide information for any such year if that information
previously was required to be provided in response to a Commission filing
requirement.

2. All compensation values reported in the Summary Compensation Table
must be reported in dollars and rounded to the nearest dollar. Reported com-
pensation values must be reported numerically, providing a single numerical
value for each grid in the table. Where compensation was paid to or received by
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a named executive officer in a different currency, a footnote must be provided
to identify that currency and describe the rate and methodology used to convert
the payment amounts to dollars.

3. If a named executive officer is also a director who receives compensation
for his or her services as a director, reflect that compensation in the Summary
Compensation Table and provide a footnote identifying and itemizing such
compensation and amounts. Use the categories in the Director Compensation
Table required pursuant to paragraph (k) of this Item.

4. Any amounts deferred, whether pursuant to a plan established under sec-
tion 401(k) of the Internal Revenue Code (26 U.S.C. 401(k)), or otherwise, shall
be included in the appropriate column for the fiscal year in which earned.

(d) Grants of plan-based awards table. (1) Provide the information specified
in paragraph (d)(2) of this Item, concerning each grant of an award made to a
named executive officer in the last completed fiscal year under any plan,
including awards that subsequently have been transferred, in the following
tabular format:

GRANTS OF PLAN-BASED AWARDS

All
other All other Grant
stock option date
Estimated future awards: awards: fair
payouts under Estimated future Numt!) er Numt!) er Exe;‘ cise valtge
non-equity incentive payouts under equity ho ol t or, asef to K
plan awards incentive plan awards snares  securities price ol - stoc
of stock underlying option and
Grant Threshold Target Maximum Threshold Target Maximum or units options awards option
Name date (€)) (€)) (€)) #) #) #) # #) ($/Sh) awards
(a) () © (D (e) ® (€)) Q) @ ©) X O}
PEO
PFO
A
B
C

(2) The Table shall include:
(i) The name of the named executive officer (column (a));

(ii) The grant date for equity-based awards reported in the table (column (b)).
If such grant date is different than the date on which the compensation commit-
tee (or a committee of the board of directors performing a similar function or
the full board of directors) takes action or is deemed to take action to grant
such awards, a separate, adjoining column shall be added between columns (b)
and (c) showing such date;
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(iii) The dollar value of the estimated future payout upon satisfaction of the
conditions in question under non-equity incentive plan awards granted in the
fiscal year, or the applicable range of estimated payouts denominated in dollars
(threshold, target and maximum amount) (columns (c) through (e));

(iv) The number of shares of stock, or the number of shares underlying
options to be paid out or vested upon satisfaction of the conditions in question
under equity incentive plan awards granted in the fiscal year, or the applicable
range of estimated payouts denominated in the number of shares of stock, or
the number of shares underlying options under the award (threshold, target and
maximum amount) (columns (f) through (h));

(v) The number of shares of stock granted in the fiscal year that are not
required to be disclosed in columns (f) through (h) (column (i));

(vi) The number of securities underlying options granted in the fiscal year
that are not required to be disclosed in columns (f) through (h) (column (j));

(vii) The per-share exercise or base price of the options granted in the fiscal
year (column (k)). If such exercise or base price is less than the closing market
price of the underlying security on the date of the grant, a separate, adjoining
column showing the closing market price on the date of the grant shall be
added after column (k) and

(viii) The grant date fair value of each equity award computed in accordance
with FASB ASC Topic 718 (column (1)). If at any time during the last completed
fiscal year, the registrant has adjusted or amended the exercise or base price of
options, SARs or similar option-like instruments previously awarded to a named
executive officer, whether through amendment, cancellation or replacement
grants, or any other means (“repriced”), or otherwise has materially modified
such awards, the incremental fair value, computed as of the repricing or mod-
ification date in accordance with FASB ASC Topic 718, with respect to that
repriced or modified award, shall be reported.

Instructions to Item 402(d). 1. Disclosure on a separate line shall be provided
in the Table for each grant of an award made to a named executive officer dur-
ing the fiscal year. If grants of awards were made to a named executive officer
during the fiscal year under more than one plan, identify the particular plan
under which each such grant was made.

2. For grants of incentive plan awards, provide the information called for by
columns (c), (d) and (e), or (f), (g) and (h), as applicable. For columns (c¢) and
(), threshold refers to the minimum amount payable for a certain level of per-
formance under the plan. For columns (d) and (g), target refers to the amount
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payable if the specified performance target(s) are reached. For columns (e) and
(h), maximum refers to the maximum payout possible under the plan. If the
award provides only for a single estimated payout, that amount must be
reported as the target in columns (d) and (g). In columns (d) and (g), regis-
trants must provide a representative amount based on the previous fiscal year’s
performance if the target amount is not determinable.

3. In determining if the exercise or base price of an option is less than the
closing market price of the underlying security on the date of the grant, the
registrant may use either the closing market price as specified in paragraph
(a)(6)(v) of this Item, or if no market exists, any other formula prescribed for
the security. Whenever the exercise or base price reported in column (k) is not
the closing market price, describe the methodology for determining the
exercise or base price either by a footnote or accompanying textual narrative.

4. A tandem grant of two instruments, only one of which is granted under an
incentive plan, such as an option granted in tandem with a performance share,
need be reported only in column (i) or (j), as applicable. For example, an option
granted in tandem with a performance share would be reported only as an
option grant in column (j), with the tandem feature noted either by a footnote
or accompanying textual narrative.

5. Disclose the dollar amount of consideration, if any, paid by the executive
officer for the award in a footnote to the appropriate column.

6. If non-equity incentive plan awards are denominated in units or other
rights, a separate, adjoining column between columns (b) and (c) shall be
added quantifying the units or other rights awarded.

7. Options, SARs and similar option-like instruments granted in connection
with a repricing transaction or other material modification shall be reported in
this Table. However, the disclosure required by this Table does not apply to any
repricing that occurs through a pre-existing formula or mechanism in the plan
or award that results in the periodic adjustment of the option or SAR exercise
or base price, an antidilution provision in a plan or award, or a recapitalization
or similar transaction equally affecting all holders of the class of securities
underlying the options or SARs.

8. For any equity awards that are subject to performance conditions, report in
column (1) the value at the grant date based upon the probable outcome of such
conditions. This amount should be consistent with the estimate of aggregate
compensation cost to be recognized over the service period determined as of
the grant date under FASB ASC Topic 718, excluding the effect of estimated
forfeitures.

A-15



(e) Narrative disclosure to summary compensation table and grants of plan-
based awards table. (1) Provide a narrative description of any material factors
necessary to an understanding of the information disclosed in the tables
required by paragraphs (c¢) and (d) of this Item. Examples of such factors may
include, in given cases, among other things:

(i) The material terms of each named executive officer’'s employment agree-
ment or arrangement, whether written or unwritten;

(i) If at any time during the last fiscal year, any outstanding option or other
equity-based award was repriced or otherwise materially modified (such as by
extension of exercise periods, the change of vesting or forfeiture conditions,
the change or elimination of applicable performance criteria, or the change of
the bases upon which returns are determined), a description of each such
repricing or other material modification;

(iii) The material terms of any award reported in response to paragraph (d) of
this Item, including a general description of the formula or criteria to be applied
in determining the amounts payable, and the vesting schedule. For example,
state where applicable that dividends will be paid on stock, and if so, the appli-
cable dividend rate and whether that rate is preferential. Describe any
performance-based conditions, and any other material conditions, that are
applicable to the award. For purposes of the Table required by paragraph (d) of
this Item and the narrative disclosure required by paragraph (e) of this Item,
performance-based conditions include both performance conditions and mar-
ket conditions, as those terms are defined in FASB ASC Topic 718; and

(iv) An explanation of the amount of salary and bonus in proportion to total
compensation.

Instructions to Item 402(e)(1). 1. The disclosure required by paragraph
(e)(1)(ii) of this Item would not apply to any repricing that occurs through a
pre-existing formula or mechanism in the plan or award that results in the peri-
odic adjustment of the option or SAR exercise or base price, an antidilution
provision in a plan or award, or a recapitalization or similar transaction equally
affecting all holders of the class of securities underlying the options or SARs.

2. Instructions 4 and 5 to Item 402(b) apply regarding disclosure pursuant to
paragraph (e)(1) of this Item of target levels with respect to specific quantita-
tive or qualitative performance-related factors considered by the compensation
committee or the board of directors, or any other factors or criteria involving
confidential trade secrets or confidential commercial or financial information,
the disclosure of which would result in competitive harm for the registrant.
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(2) [Reserved]

(f) Outstanding equity awards at fiscal year-end table. (1) Provide the
information specified in paragraph (f)(2) of this Item, concerning unexercised
options; stock that has not vested; and equity incentive plan awards for each
named executive officer outstanding as of the end of the registrant’s last com-
pleted fiscal year in the following tabular format:

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END

Option awards Stock awards
Equity
incentive
Equity plan
incentive awards:
plan market or
Equity awards: payout
incentive Market number of value of
plan awards: Number value of unearned unearned
Number of Number of number of of shares shares or shares, shares,
securities securities securities or units units of units or units or
underlying underlying underlying of stock stock other other
unexercised unexercised unexercised Option that have that have rights that rights
options options unearned exercise Option not not have not that have
(#) #) options price expiration vested vested vested not vested
Name exercisable unexercisable # (€)) date #) (€3] #) (€))
(a) (b) (©) (d) (e) () ® (h) ® )]
PEO
PFO
A
B

(2) The Table shall include:
(1) The name of the named executive officer (column (a));

(ii) On an award-by-award basis, the number of securities underlying
unexercised options, including awards that have been transferred other than for
value, that are exercisable and that are not reported in column (d) (column
(b));

(iii) On an award-by-award basis, the number of securities underlying
unexercised options, including awards that have been transferred other than for
value, that are unexercisable and that are not reported in column (d) (column
(©);

(iv) On an award-by-award basis, the total number of shares underlying
unexercised options awarded under any equity incentive plan that have not
been earned (column (d));
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(v) For each instrument reported in columns (b), (¢) and (d), as applicable,
the exercise or base price (column (e));

(vi) For each instrument reported in columns (b), (¢) and (d), as applicable,
the expiration date (column (f));

(vii) The total number of shares of stock that have not vested and that are not
reported in column (i) (column (g));

(viii) The aggregate market value of shares of stock that have not vested and
that are not reported in column (j) (column (h));

(ix) The total number of shares of stock, units or other rights awarded under
any equity incentive plan that have not vested and that have not been earned,
and, if applicable the number of shares underlying any such unit or right
(column (i)); and

(x) The aggregate market or payout value of shares of stock, units or other
rights awarded under any equity incentive plan that have not vested and that
have not been earned (column (j)).

Instructions to Item 402(f)(2). 1. Identify by footnote any award that has been
transferred other than for value, disclosing the nature of the transfer.

2. The vesting dates of options, shares of stock and equity incentive plan
awards held at fiscal-year end must be disclosed by footnote to the applicable
column where the outstanding award is reported.

3. Compute the market value of stock reported in column (h) and equity
incentive plan awards of stock reported in column (j) by multiplying the closing
market price of the registrant’s stock at the end of the last completed fiscal year
by the number of shares or units of stock or the amount of equity incentive plan
awards, respectively. The number of shares or units reported in columns (d) or
(i), and the payout value reported in column (j), shall be based on achieving
threshold performance goals, except that if the previous fiscal year’s perform-
ance has exceeded the threshold, the disclosure shall be based on the next
higher performance measure (target or maximum) that exceeds the previous
fiscal year’s performance. If the award provides only for a single estimated
payout, that amount should be reported. If the target amount is not determi-
nable, registrants must provide a representative amount based on the previous
fiscal year’s performance.

4. Multiple awards may be aggregated where the expiration date and the
exercise and/or base price of the instruments is identical. A single award con-
sisting of a combination of options, SARs and/or similar option-like instruments
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shall be reported as separate awards with respect to each tranche with a differ-
ent exercise and/or base price or expiration date.

5. Options or stock awarded under an equity incentive plan are reported in
columns (d) or (i) and (j), respectively, until the relevant performance con-
dition has been satisfied. Once the relevant performance condition has been
satisfied, even if the option or stock award is subject to forfeiture conditions,
options are reported in column (b) or (c), as appropriate, until they are
exercised or expire, or stock is reported in columns (g) and (h) until it vests.

(g) Option exercises and stock vested table. (1) Provide the information speci-
fied in paragraph (g)(2) of this Item, concerning each exercise of stock options,
SARs and similar instruments, and each vesting of stock, including restricted
stock, restricted stock units and similar instruments, during the last completed
fiscal year for each of the named executive officers on an aggregated basis in
the following tabular format:

OPTION EXERCISES AND STOCK VESTED

Option awards Stock awards
Number of shares Value
Acquired on Realized on  Number of shares  Value realized
Exercise Exercise acquired on vesting on vesting

Name #) (€)) #) ($)

(@ (®) (© () (e)
PEO

PFO

A

B

C

(2) The Table shall include:
(i) The name of the executive officer (column (a));

(i) The number of securities for which the options were exercised (column
(b));

(iii) The aggregate dollar value realized upon exercise of options, or upon the
transfer of an award for value (column (c));

(iv) The number of shares of stock that have vested (column (d)); and
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(v) The aggregate dollar value realized upon vesting of stock, or upon the
transfer of an award for value (column (e)).

Instruction to Item 402(g)(2). Report in column (c) the aggregate dollar
amount realized by the named executive officer upon exercise of the options or
upon the transfer of such instruments for value. Compute the dollar amount
realized upon exercise by determining the difference between the market price
of the underlying securities at exercise and the exercise or base price of the
options. Do not include the value of any related payment or other consideration
provided (or to be provided) by the registrant to or on behalf of a named execu-
tive officer, whether in payment of the exercise price or related taxes. (Any
such payment or other consideration provided by the registrant is required to
be disclosed in accordance with paragraph (c)(2)(ix) of this Item.) Report in
column (e) the aggregate dollar amount realized by the named executive officer
upon the vesting of stock or the transfer of such instruments for value. Com-
pute the aggregate dollar amount realized upon vesting by multiplying the
number of shares of stock or units by the market value of the underlying shares
on the vesting date. For any amount realized upon exercise or vesting for which
receipt has been deferred, provide a footnote quantifying the amount and dis-
closing the terms of the deferral.

(h) Pension benefits. (1) Provide the information specified in paragraph (h)(2)
of this Item with respect to each plan that provides for payments or other bene-
fits at, following, or in connection with retirement, in the following tabular
format:

PENSION BENEFITS

Number of years Present value of Payments during last
credited service accumulated benefit fiscal year
Name Plan name (€)) $

(@) () © (@ ©
PEO

PFO
A
B

C
(2) The Table shall include:

(i) The name of the executive officer (column (a));

A-20



(ii) The name of the plan (column (b));

(iii) The number of years of service credited to the named executive officer
under the plan, computed as of the same pension plan measurement date used
for financial statement reporting purposes with respect to the registrant’s aud-
ited financial statements for the last completed fiscal year (column (c));

(iv) The actuarial present value of the named executive officer’s accumulated
benefit under the plan, computed as of the same pension plan measurement
date used for financial statement reporting purposes with respect to the regis-
trant’s audited financial statements for the last completed fiscal year (column
(d)); and

(v) The dollar amount of any payments and benefits paid to the named execu-
tive officer during the registrant’s last completed fiscal year (column (e)).

Instructions to Item 402(h)(2). 1. The disclosure required pursuant to this
Table applies to each plan that provides for specified retirement payments and
benefits, or payments and benefits that will be provided primarily following
retirement, including but not limited to tax-qualified defined benefit plans and
supplemental executive retirement plans, but excluding tax-qualified defined
contribution plans and nonqualified defined contribution plans. Provide a sepa-
rate row for each such plan in which the named executive officer participates.

2. For purposes of the amount(s) reported in column (d), the registrant must
use the same assumptions used for financial reporting purposes under generally
accepted accounting principles, except that retirement age shall be assumed to
be the normal retirement age as defined in the plan, or if not so defined, the
earliest time at which a participant may retire under the plan without any bene-
fit reduction due to age. The registrant must disclose in the accompanying tex-
tual narrative the valuation method and all material assumptions applied in
quantifying the present value of the current accrued benefit. A benefit specified
in the plan document or the executive’s contract itself is not an assumption.
Registrants may satisfy all or part of this disclosure by reference to a discussion
of those assumptions in the registrant’s financial statements, footnotes to the
financial statements, or discussion in the Management’s Discussion and Analy-
sis. The sections so referenced are deemed part of the disclosure provided
pursuant to this Item.

3. For purposes of allocating the current accrued benefit between tax quali-
fied defined benefit plans and related supplemental plans, apply the limitations
applicable to tax qualified defined benefit plans established by the Internal
Revenue Code and the regulations thereunder that applied as of the pension
plan measurement date.



4. If a named executive officer’s number of years of credited service with
respect to any plan is different from the named executive officer’'s number of
actual years of service with the registrant, provide footnote disclosure quantify-
ing the difference and any resulting benefit augmentation.

(3) Provide a succinct narrative description of any material factors necessary
to an understanding of each plan covered by the tabular disclosure required by
this paragraph. While material factors will vary depending upon the facts,
examples of such factors may include, in given cases, among other things:

(i) The material terms and conditions of payments and benefits available
under the plan, including the plan’s normal retirement payment and benefit
formula and eligibility standards, and the effect of the form of benefit elected
on the amount of annual benefits. For this purpose, normal retirement means
retirement at the normal retirement age as defined in the plan, or if not so
defined, the earliest time at which a participant may retire under the plan with-
out any benefit reduction due to age;

(ii) If any named executive officer is currently eligible for early retirement
under any plan, identify that named executive officer and the plan, and describe
the plan’s early retirement payment and benefit formula and eligibility stan-
dards. For this purpose, early retirement means retirement at the early retire-
ment age as defined in the plan, or otherwise available to the executive under
the plan;

(iii) The specific elements of compensation (e.g., salary, bonus, etc.) included
in applying the payment and benefit formula, identifying each such element;

(iv) With respect to named executive officers’ participation in multiple plans,
the different purposes for each plan; and

(v) Registrant policies with regard to such matters as granting extra years of
credited service.
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(i) Nonqualified defined contribution and other nonqualified deferred com-
pensation plans. (1) Provide the information specified in paragraph (i)(2) of
this Item with respect to each defined contribution or other plan that provides
for the deferral of compensation on a basis that is not tax-qualified in the
following tabular format:

NONQUALIFIED DEFERRED COMPENSATION

Executive Registrant Aggregate Aggregate
contributions in contributions in earnings in balance at
last last last Aggregate last
FY FY FY withdrawals/distributions FYE
Name %) (€)) %) (€)) (€))
(@ (b) (© () (e ®
PEO
PFO
A
B
C

(2) The Table shall include:
(i) The name of the executive officer (column (a));

(ii) The dollar amount of aggregate executive contributions during the regis-
trant’s last fiscal year (column (b));

(iii) The dollar amount of aggregate registrant contributions during the regis-
trant’s last fiscal year (column (c));

(iv) The dollar amount of aggregate interest or other earnings accrued during
the registrant’s last fiscal year (column (d));

(v) The aggregate dollar amount of all withdrawals by and distributions to the
executive during the registrant’s last fiscal year (column (e)); and

(vi) The dollar amount of total balance of the executive’s account as of the
end of the registrant’s last fiscal year (column (f)).

Instruction to Item 402(7)(2). Provide a footnote quantifying the extent to
which amounts reported in the contributions and earnings columns are
reported as compensation in the last completed fiscal year in the registrant’s
Summary Compensation Table and amounts reported in the aggregate balance
at last fiscal year end (column (f)) previously were reported as compensation to
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the named executive officer in the registrant’s Summary Compensation Table
for previous years.

(3) Provide a succinct narrative description of any material factors necessary
to an understanding of each plan covered by tabular disclosure required by this
paragraph. While material factors will vary depending upon the facts, examples
of such factors may include, in given cases, among other things:

(i) The type(s) of compensation permitted to be deferred, and any limitations
(by percentage of compensation or otherwise) on the extent to which deferral
is permitted;

(ii) The measures for calculating interest or other plan earnings (including
whether such measure(s) are selected by the executive or the registrant and the
frequency and manner in which selections may be changed), quantifying inter-
est rates and other earnings measures applicable during the registrant’s last
fiscal year; and

(iii) Material terms with respect to payouts, withdrawals and other distributions.

(j) Potential payments upon termination or change-in-control. Regarding
each contract, agreement, plan or arrangement, whether written or unwritten,
that provides for payment(s) to a named executive officer at, following, or in
connection with any termination, including without limitation resignation, sev-
erance, retirement or a constructive termination of a named executive officer,
or a change in control of the registrant or a change in the named executive
officer’s responsibilities, with respect to each named executive officer:

(1) Describe and explain the specific circumstances that would trigger
payment(s) or the provision of other benefits, including perquisites and health
care benefits;

(2) Describe and quantify the estimated payments and benefits that would be
provided in each covered circumstance, whether they would or could be lump
sum, or annual, disclosing the duration, and by whom they would be provided;

(3) Describe and explain how the appropriate payment and benefit levels are
determined under the various circumstances that trigger payments or provision
of benefits;

(4) Describe and explain any material conditions or obligations applicable to
the receipt of payments or benefits, including but not limited to non-compete,
non-solicitation, non-disparagement or confidentiality agreements, including
the duration of such agreements and provisions regarding waiver of breach of
such agreements; and
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(5) Describe any other material factors regarding each such contract, agree-
ment, plan or arrangement.

Instructions to Item 402(j). 1. The registrant must provide quantitative dis-
closure under these requirements, applying the assumptions that the triggering
event took place on the last business day of the registrant’s last completed fis-
cal year, and the price per share of the registrant’s securities is the closing
market price as of that date. In the event that uncertainties exist as to the
provision of payments and benefits or the amounts involved, the registrant is
required to make a reasonable estimate (or a reasonable estimated range of
amounts) applicable to the payment or benefit and disclose material assump-
tions underlying such estimates or estimated ranges in its disclosure. In such
event, the disclosure would require forward-looking information as appropriate.

2. Perquisites and other personal benefits or property may be excluded only if
the aggregate amount of such compensation will be less than $10,000.
Individual perquisites and personal benefits shall be identified and quantified as
required by Instruction 4 to paragraph (c)(2)(ix) of this Item. For purposes of
quantifying health care benefits, the registrant must use the assumptions used
for financial reporting purposes under generally accepted accounting princi-
ples.

3. To the extent that the form and amount of any payment or benefit that
would be provided in connection with any triggering event is fully disclosed
pursuant to paragraph (h) or (i) of this Item, reference may be made to that
disclosure. However, to the extent that the form or amount of any such pay-
ment or benefit would be enhanced or its vesting or other provisions accel-
erated in connection with any triggering event, such enhancement or
acceleration must be disclosed pursuant to this paragraph.

4. Where a triggering event has actually occurred for a named executive offi-
cer and that individual was not serving as a named executive officer of the
registrant at the end of the last completed fiscal year, the disclosure required by
this paragraph for that named executive officer shall apply only to that trigger-
ing event.

5. The registrant need not provide information with respect to contracts,
agreements, plans or arrangements to the extent they do not discriminate in
scope, terms or operation, in favor of executive officers of the registrant and
that are available generally to all salaried employees.
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(k) Compensation of directors. (1) Provide the information specified in para-
graph (k)(2) of this Item, concerning the compensation of the directors for the
registrant’s last completed fiscal year, in the following tabular format:

DIRECTOR COMPENSATION

Fees earned Non-equity Change in pension
or paid in Stock Option incentive plan value and nonqualified

cash awards awards compensation deferred compensation All other Total
Name (€)) (%) (€)) (€)) earnings compensation ($)
(@ (b) (© (d) (e) ® (€] (h)
A
B
C
D
E

(2) The Table shall include:

(i) The name of each director unless such director is also a named executive
officer under paragraph (a) of this Item and his or her compensation for service
as a director is fully reflected in the Summary Compensation Table pursuant to
paragraph (c) of this Item and otherwise as required pursuant to paragraphs (d)
through (j) of this Item (column (a));

(ii) The aggregate dollar amount of all fees earned or paid in cash for services
as a director, including annual retainer fees, committee and/or chairmanship
fees, and meeting fees (column (b));

(iii) For awards of stock, the aggregate grant date fair value computed in
accordance with FASB ASC Topic 718 (column (¢));

(iv) For awards of options, with or without tandem SARs (including awards
that subsequently have been transferred), the aggregate grant date fair value
computed in accordance with FASB ASC Topic 718 (column (d));

Instruction to Item 402(k)(2)(iti1) and (iv). For each director, disclose by
footnote to the appropriate column: the grant date fair value of each equity
award computed in accordance with FASB ASC Topic 718; for each option, SAR
or similar option like instrument for which the registrant has adjusted or
amended the exercise or base price during the last completed fiscal year,
whether through amendment, cancellation or replacement grants, or any other
means (“repriced”), or otherwise has materially modified such awards, the
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incremental fair value, computed as of the repricing or modification date in
accordance with FASB ASC Topic 718; and the aggregate number of stock
awards and the aggregate number of option awards outstanding at fiscal year
end. However, the disclosure required by this Instruction does not apply to any
repricing that occurs through a pre-existing formula or mechanism in the plan
or award that results in the periodic adjustment of the option or SAR exercise
or base price, an antidilution provision in a plan or award, or a recapitalization
or similar transaction equally affecting all holders of the class of securities
underlying the options or SARs.

(v) The dollar value of all earnings for services performed during the fiscal
year pursuant to non-equity incentive plans as defined in paragraph (a)(6)(iii) of
this Item, and all earnings on any outstanding awards (column (e));

(vi) The sum of the amounts specified in paragraphs (k)(2)(vi)(A) and (B) of
this Item (column (f)) as follows:

(A) The aggregate change in the actuarial present value of the director’s
accumulated benefit under all defined benefit and actuarial pension plans
(including supplemental plans) from the pension plan measurement date used
for financial statement reporting purposes with respect to the registrant’s aud-
ited financial statements for the prior completed fiscal year to the pension plan
measurement date used for financial statement reporting purposes with respect
to the registrant’s audited financial statements for the covered fiscal year; and

(B) Above-market or preferential earnings on compensation that is deferred
on a basis that is not tax-qualified, including such earnings on nonqualified
defined contribution plans;

(vii) All other compensation for the covered fiscal year that the registrant
could not properly report in any other column of the Director Compensation
Table (column (g)). Each compensation item that is not properly reportable in
columns (b)-(f), regardless of the amount of the compensation item, must be
included in column (g). Such compensation must include, but is not limited to:

(A) Perquisites and other personal benefits, or property, unless the aggregate
amount of such compensation is less than $10,000;

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the
payment of taxes;

(C) For any security of the registrant or its subsidiaries purchased from the
registrant or its subsidiaries (through deferral of salary or bonus, or otherwise)
at a discount from the market price of such security at the date of purchase,
unless that discount is available generally, either to all security holders or to all
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salaried employees of the registrant, the compensation cost, if any, computed in
accordance with FASB ASC Topic 718;

(D) The amount paid or accrued to any director pursuant to a plan or
arrangement in connection with:

(1) The resignation, retirement or any other termination of such director; or
(2) A change in control of the registrant;

(E) Registrant contributions or other allocations to vested and unvested
defined contribution plans;

(F) Consulting fees earned from, or paid or payable by the registrant and/or
its subsidiaries (including joint ventures);

(G) The annual costs of payments and promises of payments pursuant to
director legacy programs and similar charitable award programs;

(H) The dollar value of any insurance premiums paid by, or on behalf of, the
registrant during the covered fiscal year with respect to life insurance for the
benefit of a director; and

(D The dollar value of any dividends or other earnings paid on stock or
option awards, when those amounts were not factored into the grant date fair
value required to be reported for the stock or option award in column (c) or
(d); and

Instructions to Item 402(k)(2)(vii). 1. Programs in which registrants agree to
make donations to one or more charitable institutions in a director’s name,
payable by the registrant currently or upon a designated event, such as the
retirement or death of the director, are charitable awards programs or director
legacy programs for purposes of the disclosure required by paragraph
(k)(2)(vii)(G) of this Item. Provide footnote disclosure of the total dollar
amount payable under the program and other material terms of each such pro-
gram for which tabular disclosure is provided.

2. Any item reported for a director pursuant to paragraph (k)(2)(vii) of this
Item that is not a perquisite or personal benefit and whose value exceeds
$10,000 must be identified and quantified in a footnote to column (g). All items
of compensation are required to be included in the Director Compensation
Table without regard to whether such items are required to be identified other
than as specifically noted in this Item.

3. Perquisites and personal benefits may be excluded as long as the total
value of all perquisites and personal benefits for a director is less than $10,000.
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If the total value of all perquisites and personal benefits is $10,000 or more for
any director, then each perquisite or personal benefit, regardless of its amount,
must be identified by type. If perquisites and personal benefits are required to
be reported for a director pursuant to this rule, then each perquisite or personal
benefit that exceeds the greater of $25,000 or 10% of the total amount of perqui-
sites and personal benefits for that director must be quantified and disclosed in
a footnote. Perquisites and other personal benefits shall be valued on the basis
of the aggregate incremental cost to the registrant. With respect to the perqui-
site or other personal benefit for which footnote quantification is required, the
registrant shall describe in the footnote its methodology for computing the
aggregate incremental cost. Reimbursements of taxes owed with respect to
perquisites or other personal benefits must be included in column (g) and are
subject to separate quantification and identification as tax reimbursements
(paragraph (k)(2)(vii)(B) of this Item) even if the associated perquisites or
other personal benefits are not required to be included because the total
amount of all perquisites or personal benefits for an individual director is less
than $10,000 or are required to be identified but are not required to be sepa-
rately quantified.

(viii) The dollar value of total compensation for the covered fiscal year
(column (h)). With respect to each director, disclose the sum of all amounts
reported in columns (b) through (g).

Instruction to Item 402(k)(2). Two or more directors may be grouped in a
single row in the Table if all elements of their compensation are identical. The
names of the directors for whom disclosure is presented on a group basis
should be clear from the Table.

(3) Narrative to director compensation table. Provide a narrative description
of any material factors necessary to an understanding of the director
compensation disclosed in this Table. While material factors will vary depend-
ing upon the facts, examples of such factors may include, in given cases, among
other things:

(i) A description of standard compensation arrangements (such as fees for
retainer, committee service, service as chairman of the board or a committee,
and meeting attendance); and

(i) Whether any director has a different compensation arrangement, identify-
ing that director and describing the terms of that arrangement.

Instruction to Item 402(k). In addition to the Instruction to paragraphs
(k)(2)(iii) and (iv) and the Instructions to paragraph (k)(2)(vii) of this Item, the
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following apply equally to paragraph (k) of this Item: Instructions 2 and 4 to
paragraph (c) of this Item; Instructions to paragraphs (c)(2)(iii) and (iv) of this
Item; Instructions to paragraphs (c)(2)(v) and (vi) of this Item; Instructions to
paragraph (c)(2)(vii) of this Item; Instructions to paragraph (c)(2)(viii) of this
Item; and Instructions 1 and 5 to paragraph (c¢)(2)(ix) of this Item. These
Instructions apply to the columns in the Director Compensation Table that are
analogous to the columns in the Summary Compensation Table to which they
refer and to disclosures under paragraph (k) of this Item that correspond to
analogous disclosures provided for in paragraph (c) of this Item to which they
refer.

(D) Smaller reporting companies. A registrant that qualifies as a “smaller
reporting company,” as defined by Item 10(f) (§229.10(f)(1)), may provide the
scaled disclosure in paragraphs (m) through (r) instead of paragraphs (a)
through (k), (s), and (u) of this Item.

(m) Smaller reporting companies—General—(1) All compensation covered.
This Item requires clear, concise and understandable disclosure of all plan and
non-plan compensation awarded to, earned by, or paid to the named executive
officers designated under paragraph (m)(2) of this Item, and directors covered
by paragraph (r) of this Item, by any person for all services rendered in all
capacities to the smaller reporting company and its subsidiaries, unless other-
wise specifically excluded from disclosure in this Item. All such compensation
shall be reported pursuant to this Item, even if also called for by another
requirement, including transactions between the smaller reporting company
and a third party where a purpose of the transaction is to furnish compensation
to any such named executive officer or director. No amount reported as com-
pensation for one fiscal year need be reported in the same manner as
compensation for a subsequent fiscal year; amounts reported as compensation
for one fiscal year may be required to be reported in a different manner pur-
suant to this Item.

(2) Persons covered. Disclosure shall be provided pursuant to this Item for
each of the following (the “named executive officers”):

(i) All individuals serving as the smaller reporting company’s principal execu-
tive officer or acting in a similar capacity during the last completed fiscal year
(“PEQO”), regardless of compensation level;

(ii) The smaller reporting company’s two most highly compensated executive
officers other than the PEO who were serving as executive officers at the end
of the last completed fiscal year; and
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(iii) Up to two additional individuals for whom disclosure would have been
provided pursuant to paragraph (m)(2)(ii) of this Item but for the fact that the
individual was not serving as an executive officer of the smaller reporting
company at the end of the last completed fiscal year.

Instructions to Item 402(m)(2). 1. Determination of most highly compensated
executive officers. The determination as to which executive officers are most
highly compensated shall be made by reference to total compensation for the
last completed fiscal year (as required to be disclosed pursuant to paragraph
(n)(2)(x) of this Item) reduced by the amount required to be disclosed pursuant
to paragraph (n)(2)(viii) of this Item, provided, however, that no disclosure
need be provided for any executive officer, other than the PEO, whose total
compensation, as so reduced, does not exceed $100,000.

2. Inclusion of executive officer of a subsidiary. It may be appropriate for a
smaller reporting company to include as named executive officers one or more
executive officers or other employees of subsidiaries in the disclosure required
by this Item. See Rule 3b-7 under the Exchange Act (17 CFR 240.3b-7).

3. Exclusion of executive officer due to overseas compensation. It may be
appropriate in limited circumstances for a smaller reporting company not to
include in the disclosure required by this Item an individual, other than its PEO,
who is one of the smaller reporting company’s most highly compensated execu-
tive officers due to the payment of amounts of cash compensation relating to
overseas assignments attributed predominantly to such assignments.

(3) Information for full fiscal year. If the PEO served in that capacity during
any part of a fiscal year with respect to which information is required,
information should be provided as to all of his or her compensation for the full
fiscal year. If a named executive officer (other than the PEO) served as an
executive officer of the smaller reporting company (whether or not in the same
position) during any part of the fiscal year with respect to which information is
required, information shall be provided as to all compensation of that individual
for the full fiscal year.

(4) Omission of table or column. A table or column may be omitted if there
has been no compensation awarded to, earned by, or paid to any of the named
executive officers or directors required to be reported in that table or column in
any fiscal year covered by that table.

(5) Definitions. For purposes of this Item:

(i) The term stock means instruments such as common stock, restricted
stock, restricted stock units, phantom stock, phantom stock units, common
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stock equivalent units or any similar instruments that do not have option-like
features, and the term option means instruments such as stock options, stock
appreciation rights and similar instruments with option-like features. The term
stock appreciation rights (“SARs”) refers to SARs payable in cash or stock,
including SARs payable in cash or stock at the election of the smaller reporting
company or a named executive officer. The term equity is used to refer gen-
erally to stock and/or options.

(ii) The term plan includes, but is not limited to, the following: Any plan,
contract, authorization or arrangement, whether or not set forth in any formal
document, pursuant to which cash, securities, similar instruments, or any other
property may be received. A plan may be applicable to one person. Except with
respect to disclosure required by paragraph (t) of this Item, smaller reporting
companies may omit information regarding group life, health, hospitalization, or
medical reimbursement plans that do not discriminate in scope, terms or oper-
ation, in favor of executive officers or directors of the smaller reporting com-
pany and that are available generally to all salaried employees.

(iii) The term incentive plan means any plan providing compensation
intended to serve as incentive for performance to occur over a specified period,
whether such performance is measured by reference to financial performance
of the smaller reporting company or an affiliate, the smaller reporting compa-
ny’s stock price, or any other performance measure. An equity incentive plan is
an incentive plan or portion of an incentive plan under which awards are
granted that fall within the scope of FASB ASC Topic 718. A non-equity
incentive plan is an incentive plan or portion of an incentive plan that is not an
equity incentive plan. The term incentive plan award means an award provided
under an incentive plan.

(iv) The terms date of grant or grant date refer to the grant date determined
for financial statement reporting purposes pursuant to FASB ASC Topic 718.

(v) Closing market price is defined as the price at which the smaller reporting
company’s security was last sold in the principal United States market for such
security as of the date for which the closing market price is determined.
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(n) Smaller reporting companies—Summary compensation table—(1) General.
Provide the information specified in paragraph (n)(2) of this Item, concerning
the compensation of the named executive officers for each of the smaller
reporting company’s last two completed fiscal years, in a Summary Compensa-
tion Table in the tabular format specified below.

SUMMARY COMPENSATION TABLE
Nonequity Nonqualified

incentive deferred
Name and Stock Option plan compensation  All other
principal Salary Bonus awards awards compensation earnings compensation Total
position Year ($) (€)) (€)) %) (€)) (€)) (€)) (€))
(@) ®  (© (D (e) ® (® () ® ()]
PEO
A
B

(2) The Table shall include:

(i) The name and principal position of the named executive officer (column
(a));
(i) The fiscal year covered (column (b));

(iii) The dollar value of base salary (cash and non-cash) earned by the named
executive officer during the fiscal year covered (column (c));

(iv) The dollar value of bonus (cash and non-cash) earned by the named
executive officer during the fiscal year covered (column (d));

Instructions to Item 402(n)(2)(iit) and (iv). 1. If the amount of salary or
bonus earned in a given fiscal year is not calculable through the latest practi-
cable date, a footnote shall be included disclosing that the amount of salary or
bonus is not calculable through the latest practicable date and providing the
date that the amount of salary or bonus is expected to be determined, and such
amount must then be disclosed in a filing under Item 5.02(f) of Form 8-K (17
CFR 249.308).

2. Smaller reporting companies shall include in the salary column (column
(©)) or bonus column (column (d)) any amount of salary or bonus forgone at
the election of a named executive officer under which stock, equity-based or
other forms of non-cash compensation instead have been received by the
named executive officer. However, the receipt of any such form of non-cash
compensation instead of salary or bonus must be disclosed in a footnote added
to the salary or bonus column and, where applicable, referring to the narrative
disclosure to the Summary Compensation Table (required by paragraph (o) of

A-33



this Item) where the material terms of the stock, option or non-equity incentive
plan award elected by the named executive officer are reported.

(v) For awards of stock, the aggregate grant date fair value computed in
accordance with FASB ASC Topic 718 (column (e));

(vi) For awards of options, with or without tandem SARs (including awards
that subsequently have been transferred), the aggregate grant date fair value
computed in accordance with FASB ASC Topic 718 (column (f));

Instruction 1 to Item 402(n)(2)(v) and (n)(2)(vi). For awards reported in
columns (e) and (f), include a footnote disclosing all assumptions made in the
valuation by reference to a discussion of those assumptions in the smaller
reporting company’s financial statements, footnotes to the financial statements,
or discussion in the Management’s Discussion and Analysis. The sections so
referenced are deemed part of the disclosure provided pursuant to this Item.

Instruction 2 to Item 402(m)(2)(v) and (n)(2)(vi). If at any time during the
last completed fiscal year, the smaller reporting company has adjusted or
amended the exercise price of options or SARs previously awarded to a named
executive officer, whether through amendment, cancellation or replacement
grants, or any other means (“repriced”), or otherwise has materially modified
such awards, the smaller reporting company shall include, as awards required
to be reported in column (f), the incremental fair value, computed as of the
repricing or modification date in accordance with FASB ASC Topic 718, with
respect to that repriced or modified award.

Instruction 3 to Item 402(n)(2)(v) and (vi). For any awards that are subject
to performance conditions, report the value at the grant date based upon the
probable outcome of such conditions. This amount should be consistent with
the estimate of aggregate compensation cost to be recognized over the service
period determined as of the grant date under FASB ASC Topic 718, excluding
the effect of estimated forfeitures. In a footnote to the table, disclose the value
of the award at the grant date assuming that the highest level of performance
conditions will be achieved if an amount less than the maximum was included
in the table.

(vii) The dollar value of all earnings for services performed during the fiscal
year pursuant to awards under non-equity incentive plans as defined in para-
graph (m)(5)(iii) of this Item, and all earnings on any outstanding awards
(column (g));

Instructions to Item 402(n)(2)(vit). 1. If the relevant performance measure is
satisfied during the fiscal year (including for a single year in a plan with a multi-
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year performance measure), the earnings are reportable for that fiscal year,
even if not payable until a later date, and are not reportable again in the fiscal
year when amounts are paid to the named executive officer.

2. All earnings on non-equity incentive plan compensation must be identified
and quantified in a footnote to column (g), whether the earnings were paid
during the fiscal year, payable during the period but deferred at the election of
the named executive officer, or payable by their terms at a later date.

(viii) Above-market or preferential earnings on compensation that is deferred
on a basis that is not tax-qualified, including such earnings on nonqualified
defined contribution plans (column (h));

Instruction to Item 402(n)(2)(viii). Interest on deferred compensation is
above-market only if the rate of interest exceeds 120% of the applicable federal
long-term rate, with compounding (as prescribed under section 1274(d) of the
Internal Revenue Code, (26 U.S.C. 1274(d))) at the rate that corresponds most
closely to the rate under the smaller reporting company’s plan at the time the
interest rate or formula is set. In the event of a discretionary reset of the inter-
est rate, the requisite calculation must be made on the basis of the interest rate
at the time of such reset, rather than when originally established. Only the
above-market portion of the interest must be included. If the applicable interest
rates vary depending upon conditions such as a minimum period of continued
service, the reported amount should be calculated assuming satisfaction of all
conditions to receiving interest at the highest rate. Dividends (and dividend
equivalents) on deferred compensation denominated in the smaller reporting
company’s stock (“deferred stock”) are preferential only if earned at a rate
higher than dividends on the smaller reporting company’s common stock. Only
the preferential portion of the dividends or equivalents must be included. Foot-
note or narrative disclosure may be provided explaining the smaller reporting
company’s criteria for determining any portion considered to be above-market.

(ix) All other compensation for the covered fiscal year that the smaller report-
ing company could not properly report in any other column of the Summary
Compensation Table (column (i)). Each compensation item that is not properly
reportable in columns (c) through (h), regardless of the amount of the compen-
sation item, must be included in column (i). Such compensation must include,
but is not limited to:

(A) Perquisites and other personal benefits, or property, unless the aggregate
amount of such compensation is less than $10,000;

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the
payment of taxes;
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(C) For any security of the smaller reporting company or its subsidiaries
purchased from the smaller reporting company or its subsidiaries (through
deferral of salary or bonus, or otherwise) at a discount from the market price of
such security at the date of purchase, unless that discount is available gen-
erally, either to all security holders or to all salaried employees of the smaller
reporting company, the compensation cost, if any, computed in accordance
with FASB ASC Topic 718;

(D) The amount paid or accrued to any named executive officer pursuant to a
plan or arrangement in connection with:

(1) Any termination, including without limitation through retirement, resig-
nation, severance or constructive termination (including a change in
responsibilities) of such executive officer’'s employment with the smaller
reporting company and its subsidiaries; or

(2) A change in control of the smaller reporting company;

(E) Smaller reporting company contributions or other allocations to vested
and unvested defined contribution plans;

(F) The dollar value of any insurance premiums paid by, or on behalf of, the
smaller reporting company during the covered fiscal year with respect to life
insurance for the benefit of a named executive officer; and

(G) The dollar value of any dividends or other earnings paid on stock or
option awards, when those amounts were not factored into the grant date fair
value required to be reported for the stock or option award in column (e) or (f);
and

Instructions to Item 402(n)(2)(ix). 1. Non-equity incentive plan awards and
earnings and earnings on stock or options, except as specified in paragraph
(n)(2)(ix)(G) of this Item, are required to be reported elsewhere as provided in
this Item and are not reportable as All Other Compensation in column (i).

2. Benefits paid pursuant to defined benefit and actuarial plans are not report-
able as All Other Compensation in column (i) unless accelerated pursuant to a
change in control; information concerning these plans is reportable pursuant to
paragraph (q)(1) of this Item.

3. Reimbursements of taxes owed with respect to perquisites or other
personal benefits must be included in the columns as tax reimbursements
(paragraph (n)(2)(ix)(B) of this Item) even if the associated perquisites or other
personal benefits are not required to be included because the aggregate amount
of such compensation is less than $10,000.
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4. Perquisites and other personal benefits shall be valued on the basis of the
aggregate incremental cost to the smaller reporting company.

5. For purposes of paragraph (n)(2)(ix)(D) of this Item, an accrued amount is
an amount for which payment has become due.

(x) The dollar value of total compensation for the covered fiscal year
(column (j)). With respect to each named executive officer, disclose the sum of
all amounts reported in columns (c) through (i).

Instructions to Item 402(n). 1. Information with respect to the fiscal year prior
to the last completed fiscal year will not be required if the smaller reporting
company was not a reporting company pursuant to section 13(a) or 15(d) of the
Exchange Act (15 U.S.C. 78m(a) or 78o(d)) at any time during that year, except
that the smaller reporting company will be required to provide information for
any such year if that information previously was required to be provided in
response to a Commission filing requirement.

2. All compensation values reported in the Summary Compensation Table
must be reported in dollars and rounded to the nearest dollar. Reported com-
pensation values must be reported numerically, providing a single numerical
value for each grid in the table. Where compensation was paid to or received by
a named executive officer in a different currency, a footnote must be provided
to identify that currency and describe the rate and methodology used to convert
the payment amounts to dollars.

3. If a named executive officer is also a director who receives compensation
for his or her services as a director, reflect that compensation in the Summary
Compensation Table and provide a footnote identifying and itemizing such
compensation and amounts. Use the categories in the Director Compensation
Table required pursuant to paragraph (r) of this Item.

4. Any amounts deferred, whether pursuant to a plan established under sec-
tion 401(k) of the Internal Revenue Code (26 U.S.C. 401(k)), or otherwise, shall
be included in the appropriate column for the fiscal year in which earned.

(o) Smaller reporting companies—Narrative disclosure to summary compen-
sation table. Provide a narrative description of any material factors necessary
to an understanding of the information disclosed in the Table required by para-
graph (n) of this Item. Examples of such factors may include, in given cases,
among other things:

(1) The material terms of each named executive officer’'s employment agree-
ment or arrangement, whether written or unwritten;
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(2) If at any time during the last fiscal year, any outstanding option or other
equity-based award was repriced or otherwise materially modified (such as by
extension of exercise periods, the change of vesting or forfeiture conditions,
the change or elimination of applicable performance criteria, or the change of
the bases upon which returns are determined), a description of each such
repricing or other material modification;

(3) The waiver or modification of any specified performance target, goal or
condition to payout with respect to any amount included in non-stock incentive
plan compensation or payouts reported in column (g) to the Summary
Compensation Table required by paragraph (n) of this Item, stating whether the
waiver or modification applied to one or more specified named executive offi-
cers or to all compensation subject to the target, goal or condition;

(4) The material terms of each grant, including but not limited to the date of
exercisability, any conditions to exercisability, any tandem feature, any reload
feature, any tax-reimbursement feature, and any provision that could cause the
exercise price to be lowered,

(5) The material terms of any non-equity incentive plan award made to a
named executive officer during the last completed fiscal year, including a gen-
eral description of the formula or criteria to be applied in determining the
amounts payable and vesting schedule;

(6) The method of calculating earnings on nonqualified deferred compensa-
tion plans including nonqualified defined contribution plans; and

(7) An identification to the extent material of any item included under All
Other Compensation (column (i)) in the Summary Compensation Table. Identi-
fication of an item shall not be considered material if it does not exceed the
greater of $25,000 or 10% of all items included in the specified category in ques-
tion set forth in paragraph (n)(2)(ix) of this Item. All items of compensation are
required to be included in the Summary Compensation Table without regard to
whether such items are required to be identified.

Instruction to Item 402(0). The disclosure required by paragraph (0)(2) of this
Item would not apply to any repricing that occurs through a pre-existing for-
mula or mechanism in the plan or award that results in the periodic adjustment
of the option or SAR exercise or base price, an antidilution provision in a plan
or award, or a recapitalization or similar transaction equally affecting all hold-
ers of the class of securities underlying the options or SARs.

(p) Smaller reporting companies—Outstanding equity awards at fiscal year-
end table. (1) Provide the information specified in paragraph (p)(2) of this Item,
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concerning unexercised options; stock that has not vested; and equity incentive
plan awards for each named executive officer outstanding as of the end of the
smaller reporting company’s last completed fiscal year in the following tabular
format:

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR END

Option awards Stock awards

Equity
incentive
Equity plan
incentive awards:
plan Market

Market awards: or
Equity value Number payout
incentive Number of of value of
plan of shares unearned unearned
awards: shares of units shares, shares,
Number of Number of Number of or units of units or units or
securities securities securities of stock stock other other
underlying underlying underlying that that rights rights
unexercised unexercised unexercised Option have have that have that have
options options unearned exercise Option not not not not
( #) options price expiration vested vested vested vested
Name Exercisable Unexercisable #) (€)) date #) (€)) #) (€))
(@) (b) (© (D (e) ® (€] () ® )
PEO
A
B

(2) The Table shall include:
(i) The name of the named executive officer (column (a));

(ii) On an award-by-award basis, the number of securities underlying
unexercised options, including awards that have been transferred other than for
value, that are exercisable and that are not reported in column (d) (column

(0));

(iii) On an award-by-award basis, the number of securities underlying
unexercised options, including awards that have been transferred other than for
value, that are unexercisable and that are not reported in column (d) (column

(©));

(iv) On an award-by-award basis, the total number of shares underlying
unexercised options awarded under any equity incentive plan that have not
been earned (column (d));

(v) For each instrument reported in columns (b), (¢) and (d), as applicable,
the exercise or base price (column (e));

(vi) For each instrument reported in columns (b), (¢) and (d), as applicable,
the expiration date (column (f));
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(vii) The total number of shares of stock that have not vested and that are not
reported in column (i) (column (g));

(viii) The aggregate market value of shares of stock that have not vested and
that are not reported in column (j) (column (h));

(ix) The total number of shares of stock, units or other rights awarded under
any equity incentive plan that have not vested and that have not been earned,
and, if applicable the number of shares underlying any such unit or right
(column (i)); and

(x) The aggregate market or payout value of shares of stock, units or other
rights awarded under any equity incentive plan that have not vested and that
have not been earned (column (j)).

Instructions to Item 402(p)(2). 1. Identify by footnote any award that has been
transferred other than for value, disclosing the nature of the transfer.

2. The vesting dates of options, shares of stock and equity incentive plan
awards held at fiscal-year end must be disclosed by footnote to the applicable
column where the outstanding award is reported.

3. Compute the market value of stock reported in column (h) and equity
incentive plan awards of stock reported in column (j) by multiplying the closing
market price of the smaller reporting company’s stock at the end of the last
completed fiscal year by the number of shares or units of stock or the amount
of equity incentive plan awards, respectively. The number of shares or units
reported in column (d) or (i), and the payout value reported in column (j), shall
be based on achieving threshold performance goals, except that if the previous
fiscal year’s performance has exceeded the threshold, the disclosure shall be
based on the next higher performance measure (target or maximum) that
exceeds the previous fiscal year’s performance. If the award provides only for a
single estimated payout, that amount should be reported. If the target amount is
not determinable, smaller reporting companies must provide a representative
amount based on the previous fiscal year’s performance.

4. Multiple awards may be aggregated where the expiration date and the
exercise and/or base price of the instruments is identical. A single award con-
sisting of a combination of options, SARs and/or similar option-like instruments
shall be reported as separate awards with respect to each tranche with a differ-
ent exercise and/or base price or expiration date.

5. Options or stock awarded under an equity incentive plan are reported in
columns (d) or (i) and (j), respectively, until the relevant performance con-
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dition has been satisfied. Once the relevant performance condition has been
satisfied, even if the option or stock award is subject to forfeiture conditions,
options are reported in column (b) or (c), as appropriate, until they are
exercised or expire, or stock is reported in columns (g) and (h) until it vests.

(q) Smaller reporting companies—Additional narrative disclosure. Provide a
narrative description of the following to the extent material:

(1) The material terms of each plan that provides for the payment of retire-
ment benefits, or benefits that will be paid primarily following retirement,
including but not limited to tax-qualified defined benefit plans, supplemental
executive retirement plans, tax-qualified defined contribution plans and non-
qualified defined contribution plans.

(2) The material terms of each contract, agreement, plan or arrangement,
whether written or unwritten, that provides for payment(s) to a named execu-
tive officer at, following, or in connection with the resignation, retirement or
other termination of a named executive officer, or a change in control of the
smaller reporting company or a change in the named executive officer’s
responsibilities following a change in control, with respect to each named
executive officer.

(r) Smaller reporting companies—Compensation of directors. (1) Provide the
information specified in paragraph (r)(2) of this Item, concerning the
compensation of the directors for the smaller reporting company’s last com-
pleted fiscal year, in the following tabular format:

DIRECTOR COMPENSATION

Nonqualified
Non-equity deferred
Fees earned or Stock Option incentive plan compensation All other
paid in cash awards awards compensation earnings compensation Total

Name (% QOIS ($) (%) (%) ($)
() © (@ @ ® ® (h)

HOQWEE

(2) The Table shall include:

(i) The name of each director unless such director is also a named executive
officer under paragraph (m) of this Item and his or her compensation for serv-
ice as a director is fully reflected in the Summary Compensation Table pursuant
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to paragraph (n) of this Item and otherwise as required pursuant to paragraphs
(o) through (q) of this Item (column (a));

(ii) The aggregate dollar amount of all fees earned or paid in cash for services
as a director, including annual retainer fees, committee and/or chairmanship
fees, and meeting fees (column (b));

(iii) For awards of stock, the aggregate grant date fair value computed in
accordance with FASB ASC Topic 718 (column (c));

(iv) For awards of options, with or without tandem SARs (including awards
that subsequently have been transferred), the aggregate grant date fair value
computed in accordance with FASB ASC Topic 718 (column (d));

Instruction to Item 402(7v)(2)(iit) and (iv). For each director, disclose by
footnote to the appropriate column, the aggregate number of stock awards and
the aggregate number of option awards outstanding at fiscal year end.

(v) The dollar value of all earnings for services performed during the fiscal
year pursuant to non-equity incentive plans as defined in paragraph (m)(5)(iii)
of this Item, and all earnings on any outstanding awards (column (e));

(vi) Above-market or preferential earnings on compensation that is deferred
on a basis that is not tax-qualified, including such earnings on nonqualified
defined contribution plans (column (f));

(vii) All other compensation for the covered fiscal year that the smaller
reporting company could not properly report in any other column of the Direc-
tor Compensation Table (column (g)). Each compensation item that is not
properly reportable in columns (b) through (f), regardless of the amount of the
compensation item, must be included in column (g) and must be identified and
quantified in a footnote if it is deemed material in accordance with paragraph
(0)(7) of this Item. Such compensation must include, but is not limited to:

(A) Perquisites and other personal benefits, or property, unless the aggregate
amount of such compensation is less than $10,000;

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the
payment of taxes;

(C) For any security of the smaller reporting company or its subsidiaries
purchased from the smaller reporting company or its subsidiaries (through
deferral of salary or bonus, or otherwise) at a discount from the market price of
such security at the date of purchase, unless that discount is available gen-
erally, either to all security holders or to all salaried employees of the smaller
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reporting company, the compensation cost, if any, computed in accordance
with FASB ASC Topic 718;

(D) The amount paid or accrued to any director pursuant to a plan or
arrangement in connection with:

(1) The resignation, retirement or any other termination of such director; or
(2) A change in control of the smaller reporting company;

(E) Smaller reporting company contributions or other allocations to vested
and unvested defined contribution plans;

(F) Consulting fees earned from, or paid or payable by the smaller reporting
company and/or its subsidiaries (including joint ventures);

(G) The annual costs of payments and promises of payments pursuant to
director legacy programs and similar charitable award programs;

(H) The dollar value of any insurance premiums paid by, or on behalf of, the
smaller reporting company during the covered fiscal year with respect to life
insurance for the benefit of a director; and

(D The dollar value of any dividends or other earnings paid on stock or
option awards, when those amounts were not factored into the grant date fair
value required to be reported for the stock or option award in column (c) or
(d); and

Instruction to Item 402(r)(2)(vii). Programs in which smaller reporting
companies agree to make donations to one or more charitable institutions in a
director’s name, payable by the smaller reporting company currently or upon a
designated event, such as the retirement or death of the director, are charitable
awards programs or director legacy programs for purposes of the disclosure
required by paragraph (r)(2)(vii)(G) of this Item. Provide footnote disclosure of
the total dollar amount payable under the program and other material terms of
each such program for which tabular disclosure is provided.

(viii) The dollar value of total compensation for the covered fiscal year
(column (h)). With respect to each director, disclose the sum of all amounts
reported in columns (b) through (g).

Instruction to Item 402(r)(2). Two or more directors may be grouped in a
single row in the Table if all elements of their compensation are identical. The
names of the directors for whom disclosure is presented on a group basis
should be clear from the Table.
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(3) Narrative to director compensation table. Provide a narrative description
of any material factors necessary to an understanding of the director
compensation disclosed in this Table. While material factors will vary depend-
ing upon the facts, examples of such factors may include, in given cases, among
other things:

(i) A description of standard compensation arrangements (such as fees for
retainer, committee service, service as chairman of the board or a committee,
and meeting attendance); and

(ii) Whether any director has a different compensation arrangement, identify-
ing that director and describing the terms of that arrangement.

Instruction to Item 402(r). In addition to the Instruction to paragraph
(r)(2)(vii) of this Item, the following apply equally to paragraph (r) of this Item:
Instructions 2 and 4 to paragraph (n) of this Item; the Instructions to para-
graphs (n)(2)(iii) and (iv) of this Item; the Instructions to paragraphs (n)(2)(v)
and (vi) of this Item; the Instructions to paragraph (n)(2)(vii) of this Item; the
Instruction to paragraph (n)(2)(viii) of this Item; the Instructions to paragraph
(n)(2)(ix) of this Item; and paragraph (0)(7) of this Item. These Instructions
apply to the columns in the Director Compensation Table that are analogous to
the columns in the Summary Compensation Table to which they refer and to
disclosures under paragraph (r) of this Item that correspond to analogous dis-
closures provided for in paragraph (n) of this Item to which they refer.

(s) Narrative disclosure of the registrant’s compensation policies and prac-
tices as they relate to the registrant’s risk management. To the extent that
risks arising from the registrant’s compensation policies and practices for its
employees are reasonably likely to have a material adverse effect on the regis-
trant, discuss the registrant’s policies and practices of compensating its
employees, including non-executive officers, as they relate to risk management
practices and risk-taking incentives. While the situations requiring disclosure
will vary depending on the particular registrant and compensation policies and
practices, situations that may trigger disclosure include, among others,
compensation policies and practices: at a business unit of the company that
carries a significant portion of the registrant’s risk profile; at a business unit
with compensation structured significantly differently than other units within
the registrant; at a business unit that is significantly more profitable than others
within the registrant; at a business unit where compensation expense is a sig-
nificant percentage of the unit’s revenues; and that vary significantly from the
overall risk and reward structure of the registrant, such as when bonuses are
awarded upon accomplishment of a task, while the income and risk to the
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registrant from the task extend over a significantly longer period of time. The
purpose of this paragraph(s) is to provide investors material information con-
cerning how the registrant compensates and incentivizes its employees that
may create risks that are reasonably likely to have a material adverse effect on
the registrant. While the information to be disclosed pursuant to this
paragraph(s) will vary depending upon the nature of the registrant’s business
and the compensation approach, the following are examples of the issues that
the registrant may need to address for the business units or employees dis-
cussed:

(1) The general design philosophy of the registrant’s compensation policies
and practices for employees whose behavior would be most affected by the
incentives established by the policies and practices, as such policies and practi-
ces relate to or affect risk taking by employees on behalf of the registrant, and
the manner of their implementation;

(2) The registrant’s risk assessment or incentive considerations, if any, in
structuring its compensation policies and practices or in awarding and paying
compensation;

(3) How the registrant’s compensation policies and practices relate to the
realization of risks resulting from the actions of employees in both the short
term and the long term, such as through policies requiring claw backs or impos-
ing holding periods;

(4) The registrant’s policies regarding adjustments to its compensation poli-
cies and practices to address changes in its risk profile;

(5) Material adjustments the registrant has made to its compensation policies
and practices as a result of changes in its risk profile; and

(6) The extent to which the registrant monitors its compensation policies and
practices to determine whether its risk management objectives are being met
with respect to incentivizing its employees.

(t) Golden parachute compensation. (1) In connection with any proxy or
consent solicitation material providing the disclosure required by section
14A(b)(1) of the Exchange Act (15 U.S.C. 78n-1(b)(1)) or any proxy or consent
solicitation that includes disclosure under Item 14 of Schedule 14A (§240.14a-
101) pursuant to Note A of Schedule 14A, with respect to each named executive
officer of the acquiring company and the target company, provide the
information specified in paragraphs (t)(2) and (3) of this section regarding any
agreement or understanding, whether written or unwritten, between such
named executive officer and the acquiring company or target company,
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concerning any type of compensation, whether present, deferred or contingent,
that is based on or otherwise relates to an acquisition, merger, consolidation,
sale or other disposition of all or substantially all assets of the issuer, as fol-
lows:

GOLDEN PARACHUTE COMPENSATION

Pension/ Perquisites/
Cash Equity NQDC benefits Tax reimbursement Other Total
Name ($) ($) ($) ($) ($) ($) ($)

(@) (b) © (d) ©) ® ® )
PEO

PFO

A

B

C

(2) The table shall include, for each named executive officer:

(i) The name of the named executive officer (column (a));

(ii) The aggregate dollar value of any cash severance payments, including but
not limited to payments of base salary, bonus, and pro-rated non-equity
incentive compensation plan payments (column (b));

(iii) The aggregate dollar value of:

(A) Stock awards for which vesting would be accelerated;

(B) In-the-money option awards for which vesting would be accelerated; and
(C) Payments in cancellation of stock and option awards (column (c));

(iv) The aggregate dollar value of pension and nonqualified deferred compen-
sation benefit enhancements (column (d));

(v) The aggregate dollar value of perquisites and other personal benefits or
property, and health care and welfare benefits (column (e));

(vi) The aggregate dollar value of any tax reimbursements (column (f));

(vii) The aggregate dollar value of any other compensation that is based on or
otherwise relates to the transaction not properly reported in columns (b)
through (f) (column (g)); and

(viii) The aggregate dollar value of the sum of all amounts reported in col-
umns (b) through (g) (column (h)).

Instructions to item 402(t)(2). 1. If this disclosure is included in a proxy or
consent solicitation seeking approval of an acquisition, merger, consolidation,
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or proposed sale or other disposition of all or substantially all the assets of the
registrant, or in a proxy or consent solicitation that includes disclosure under
Item 14 of Schedule 14A (§240.14a-101) pursuant to Note A of Schedule 14A, the
disclosure provided by this table shall be quantified assuming that the triggering
event took place on the latest practicable date, and that the price per share of
the registrant’s securities shall be determined as follows: If the shareholders are
to receive a fixed dollar amount, the price per share shall be that fixed dollar
amount, and if such value is not a fixed dollar amount, the price per share shall
be the average closing market price of the registrant’s securities over the first
five business days following the first public announcement of the transaction.
Compute the dollar value of in-the-money option awards for which vesting
would be accelerated by determining the difference between this price and the
exercise or base price of the options. Include only compensation that is based
on or otherwise relates to the subject transaction. Apply Instruction 1 to Item
402(t) with respect to those executive officers for whom disclosure was
required in the issuer’s most recent filing with the Commission under the Secu-
rities Act (15 U.S.C. 77a et seq.) or Exchange Act (15 U.S.C. 78a et seq.) that
required disclosure pursuant to Item 402(c).

2. If this disclosure is included in a proxy solicitation for the annual meeting at
which directors are elected for purposes of subjecting the disclosed agreements or
understandings to a shareholder vote under section 14A(a)(1) of the Exchange Act
(15 U.S.C. 78n-1(a)(1)), the disclosure provided by this table shall be quantified
assuming that the triggering event took place on the last business day of the regis-
trant’s last completed fiscal year, and the price per share of the registrant’s secu-
rities is the closing market price as of that date. Compute the dollar value of in-the-
money option awards for which vesting would be accelerated by determining the
difference between this price and the exercise or base price of the options.

3. In the event that uncertainties exist as to the provision of payments and
benefits or the amounts involved, the registrant is required to make a reason-
able estimate applicable to the payment or benefit and disclose material
assumptions underlying such estimates in its disclosure. In such event, the dis-
closure would require forward-looking information as appropriate.

4. For each of columns (b) through (g), include a footnote quantifying each
separate form of compensation included in the aggregate total reported. Include
the value of all perquisites and other personal benefits or property. Individual
perquisites and personal benefits shall be identified and quantified as required
by Instruction 4 to Item 402(c)(2)(ix) of this section. For purposes of quantify-
ing health care benefits, the registrant must use the assumptions used for
financial reporting purposes under generally accepted accounting principles.
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5. For each of columns (b) through (h), include a footnote quantifying the
amount payable attributable to a double-trigger arrangement (i.e., amounts trig-
gered by a change-in-control for which payment is conditioned upon the execu-
tive officer’s termination without cause or resignation for good reason within a
limited time period following the change-in-control), specifying the time-frame
in which such termination or resignation must occur in order for the amount to
become payable, and the amount payable attributable to a single-trigger
arrangement (i.e., amounts triggered by a change-in-control for which payment
is not conditioned upon such a termination or resignation of the executive
officer).

6. A registrant conducting a shareholder advisory vote pursuant to §240.14a-
21(c) of this chapter to cover new arrangements and understandings, and/or
revised terms of agreements and understandings that were previously subject
to a shareholder advisory vote pursuant to §240.14a-21(a) of this chapter, shall
provide two separate tables. One table shall disclose all golden parachute
compensation, including both the arrangements and amounts previously dis-
closed and subject to a shareholder advisory vote under section 14A(a)(1) of
the Exchange Act (15 U.S.C. 78n-1(a)(1)) and §240.14a-21(a) of this chapter and
the new arrangements and understandings and/or revised terms of agreements
and understandings that were previously subject to a shareholder advisory vote.
The second table shall disclose only the new arrangements and/or revised terms
subject to the separate shareholder vote under section 14A(b)(2) of the
Exchange Act and §240.14a-21(c) of this chapter.

7. In cases where this Item 402(t)(2) requires disclosure of arrangements
between an acquiring company and the named executive officers of the solicit-
ing target company, the registrant shall clarify whether these agreements are
included in the separate shareholder advisory vote pursuant to §240.14a-21(c)
of this chapter by providing a separate table of all agreements and under-
standings subject to the shareholder advisory vote required by section
14A(b)(2) of the Exchange Act (15 U.S.C. 78n-1(b)(2)) and §240.14a-21(c) of
this chapter, if different from the full scope of golden parachute compensation
subject to Item 402(t) disclosure.

(3) Provide a succinct narrative description of any material factors necessary
to an understanding of each such contract, agreement, plan or arrangement and
the payments quantified in the tabular disclosure required by this paragraph.
Such factors shall include, but not be limited to a description of:

(i) The specific circumstances that would trigger payment(s);
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(ii) Whether the payments would or could be lump sum, or annual, disclosing
the duration, and by whom they would be provided; and

(iii) Any material conditions or obligations applicable to the receipt of pay-
ment or benefits, including but not limited to non-compete, non-solicitation,
non-disparagement or confidentiality agreements, including the duration of
such agreements and provisions regarding waiver or breach of such agree-
ments.

Instructions to Item 402(t). 1. A registrant that does not qualify as a “smaller
reporting company,” as defined by §229.10(f)(1) of this chapter, must provide
the information required by this Item 402(t) with respect to the individuals
covered by Items 402(a)(3)(i), (ii) and (iii) of this section. A registrant that
qualifies as a “smaller reporting company,” as defined by §229.10(f)(1) of this
chapter, must provide the information required by this Item 402(t) with respect
to the individuals covered by Items 402(m)(2)(i) and (ii) of this section.

2. The obligation to provide the information in this Item 402(t) shall not apply
to agreements and understandings described in paragraph (t)(1) of this section
with senior management of foreign private issuers, as defined in §240.3b-4 of
this chapter.

(u) Pay ratio disclosure—(1) Disclose. (i) The median of the annual total
compensation of all employees of the registrant, except the PEO of the regis-
trant;

(ii) The annual total compensation of the PEO of the registrant; and

(iii) The ratio of the amount in paragraph (u)(1)(i) of this Item to the amount
in paragraph (u)(1)(ii) of this Item. For purposes of the ratio required by this
paragraph (u)(1)(iii), the amount in paragraph (u)(1)(i) of this Item shall equal
one, or, alternatively, the ratio may be expressed narratively as the multiple that
the amount in paragraph (u)(1)(ii) of this Item bears to the amount in para-
graph (u)(1)(i) of this Item.

(2) For purposes of this paragraph (u):

(i) Total compensation for the median of annual total compensation of all
employees of the registrant and the PEO of the registrant shall be determined in
accordance with paragraph (c)(2)(x) of this Item. In determining the total
compensation, all references to “named executive officer” in this Item and the
instructions thereto may be deemed to refer instead, as applicable, to
“employee” and, for non-salaried employees, references to “base salary” and
“salary” in this Item and the instructions thereto may be deemed to refer
instead, as applicable, to “wages plus overtime”;
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(i) Annual total compensation means total compensation for the registrant’s
last completed fiscal year; and

(iii) Registrant means the registrant and its consolidated subsidiaries.

(3) For purposes of this paragraph (u), employee or employee of the regis-
trant means an individual employed by the registrant or any of its consolidated
subsidiaries, whether as a full-time, part-time, seasonal, or temporary worker,
as of a date chosen by the registrant within the last three months of the regis-
trant’s last completed fiscal year. The definition of employee or employee of the
registrant does not include those workers who are employed, and whose com-
pensation is determined, by an unaffiliated third party but who provide services
to the registrant or its consolidated subsidiaries as independent contractors or
“leased” workers.

(4) For purposes of this paragraph (u), an employee located in a jurisdiction
outside the United States (a “non-U.S. employee”) may be exempt from the
definition of employee or employee of the registrant under either of the follow-
ing conditions:

(i) The employee is employed in a foreign jurisdiction in which the laws or
regulations governing data privacy are such that, despite its reasonable efforts
to obtain or process the information necessary for compliance with this para-
graph (u), the registrant is unable to do so without violating such data privacy
laws or regulations. The registrant’s reasonable efforts shall include, at a mini-
mum, using or seeking an exemption or other relief under any governing data
privacy laws or regulations. If the registrant chooses to exclude any employees
using this exemption, it shall list the excluded jurisdictions, identify the specific
data privacy law or regulation, explain how complying with this paragraph (u)
violates such data privacy law or regulation (including the efforts made by the
registrant to use or seek an exemption or other relief under such law or
regulation), and provide the approximate number of employees exempted from
each jurisdiction based on this exemption. In addition, if a registrant excludes
any non-U.S. employees in a particular jurisdiction under this exemption, it
must exclude all non-U.S. employees in that jurisdiction. Further, the registrant
shall obtain a legal opinion from counsel that opines on the inability of the
registrant to obtain or process the information necessary for compliance with
this paragraph (u) without violating the jurisdiction’s laws or regulations gov-
erning data privacy, including the registrant’s inability to obtain an exemption
or other relief under any governing laws or regulations. The registrant shall file
the legal opinion as an exhibit to the filing in which the pay ratio disclosure is
included.
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(i) The registrant’s non-U.S. employees account for 5% or less of the regis-
trant’s total employees. In that circumstance, if the registrant chooses to
exclude any non-U.S. employees under this exemption, it must exclude all non-
U.S. employees. Additionally, if a registrant’s non-U.S. employees exceed 5% of
the registrant’s total U.S. and non-U.S. employees, it may exclude up to 5% of its
total employees who are non-U.S. employees; provided, however, if a registrant
excludes any non-U.S. employees in a particular jurisdiction, it must exclude all
non-U.S. employees in that jurisdiction. If more than 5% of a registrant’s
employees are located in any one non-U.S. jurisdiction, the registrant may not
exclude any employees in that jurisdiction under this exemption.

(A) In calculating the number of non-U.S. employees that may be excluded
under this Item 402(u)(4)(ii) (“de minimis” exemption), a registrant shall count
against the total any non-U.S. employee exempted under the data privacy law
exemption under Item 402(u)(4)(i) (“data privacy” exemption). A registrant
may exclude any non-U.S. employee from a jurisdiction that meets the data
privacy exemption, even if the number of excluded employees exceeds 5% of
the registrant’s total employees. If, however, the number of employees
excluded under the data privacy exemption equals or exceeds 5% of the regis-
trant’s total employees, the registrant may not use the de minimis exemption.
Additionally, if the number of employees excluded under the data privacy
exemption is less than 5% of the registrant’s total employees, the registrant may
use the de minimis exemption to exclude no more than the number of non-U.S.
employees that, combined with the data privacy exemption, does not exceed 5%
of the registrant’s total employees.

(B) If a registrant excludes non-U.S. employees under the de minimis exemp-
tion, it must disclose the jurisdiction or jurisdictions from which those employ-
ees are being excluded, the approximate number of employees excluded from
each jurisdiction under the de minimis exemption, the total number of its U.S.
and non-U.S. employees irrespective of any exemption (data privacy or de
minimis), and the total number of its U.S. and non-U.S. employees used for its
de minimis calculation.

Instruction 1 to Item 402(u)—Disclosing the date chosen for identifying the
median employee. A registrant shall disclose the date within the last three
months of its last completed fiscal year that it selected pursuant to paragraph
(w)(3) of this Item to identify its median employee. If the registrant changes the
date it uses to identify the median employee from the prior year, the registrant
shall disclose this change and provide a brief explanation about the reason or
reasons for the change.
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Instruction 2 to Item 402(u)—Identifying the median employee. A registrant is
required to identify its median employee only once every three years and calculate
total compensation for that employee each year; provided that, during a registrant’s
last completed fiscal year there has been no change in its employee population or
employee compensation arrangements that it reasonably believes would result in a
significant change to its pay ratio disclosure. If there have been no changes that the
registrant reasonably believes would significantly affect its pay ratio disclosure, the
registrant shall disclose that it is using the same median employee in its pay ratio
calculation and describe briefly the basis for its reasonable belief. For example, the
registrant could disclose that there has been no change in its employee population
or employee compensation arrangements that it believes would significantly
impact the pay ratio disclosure. If there has been a change in the registrant’s
employee population or employee compensation arrangements that the registrant
reasonably believes would result in a significant change in its pay ratio disclosure,
the registrant shall re-identify the median employee for that fiscal year. If it is no
longer appropriate for the registrant to use the median employee identified in year
one as the median employee in years two or three because of a change in the
original median employee’s circumstances that the registrant reasonably believes
would result in a significant change in its pay ratio disclosure, the registrant may
use another employee whose compensation is substantially similar to the original
median employee based on the compensation measure used to select the original
median employee.

Instruction 3 to Item 402(uw)—Updating for the last completed fiscal year.
Pay ratio information (i.e., the disclosure called for by paragraph (u)(1) of this
Item) with respect to the registrant’s last completed fiscal year is not required
to be disclosed until the filing of its annual report on Form 10-K for that last
completed fiscal year or, if later, the filing of a definitive proxy or information
statement relating to its next annual meeting of shareholders (or written con-
sents in lieu of such a meeting) following the end of such fiscal year; provided
that, the required pay ratio information must, in any event, be filed as provided
in General Instruction G(3) of Form 10-K (17 CFR 249.310) not later than 120
days after the end of such fiscal year.

Instruction 4 to Item 402(u)—Methodology and use of estimates. 1. Regis-
trants may use reasonable estimates both in the methodology used to identify
the median employee and in calculating the annual total compensation or any
elements of total compensation for employees other than the PEO.

2. In determining the employees from which the median employee is identi-
fied, a registrant may use its employee population or statistical sampling and/or
other reasonable methods.
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3. A registrant may identify the median employee using annual total compen-
sation or any other compensation measure that is consistently applied to all
employees included in the calculation, such as information derived from the
registrant’s tax and/or payroll records. In using a compensation measure other
than annual total compensation to identify the median employee, if that meas-
ure is recorded on a basis other than the registrant’s fiscal year (such as
information derived from tax and/or payroll records), the registrant may use the
same annual period that is used to derive those amounts. Where a compensa-
tion measure other than annual total compensation is used to identify the
median employee, the registrant must disclose the compensation measure used.

4. In identifying the median employee, whether using annual total compensa-
tion or any other compensation measure that is consistently applied to all
employees included in the calculation, the registrant may make cost-of-living
adjustments to the compensation of employees in jurisdictions other than the
jurisdiction in which the PEO resides so that the compensation is adjusted to
the cost of living in the jurisdiction in which the PEO resides. If the registrant
uses a cost-of-living adjustment to identify the median employee, and the
median employee identified is an employee in a jurisdiction other than the
jurisdiction in which the PEO resides, the registrant must use the same cost-of-
living adjustment in calculating the median employee’s annual total compensa-
tion and disclose the median employee’s jurisdiction. The registrant also shall
briefly describe the cost-of-living adjustments it used to identify the median
employee and briefly describe the cost-of-living adjustments it used to calculate
the median employee’s annual total compensation, including the measure used
as the basis for the cost-of-living adjustment. A registrant electing to present the
pay ratio in this manner also shall disclose the median employee’s annual total
compensation and pay ratio without the cost-of-living adjustment. To calculate
this pay ratio, the registrant will need to identify the median employee without
using any cost-of-living adjustments.

5. The registrant shall briefly describe the methodology it used to identify the
median employee. It shall also briefly describe any material assumptions,
adjustments (including any cost-of-living adjustments), or estimates it used to
identify the median employee or to determine total compensation or any ele-
ments of total compensation, which shall be consistently applied. The registrant
shall clearly identify any estimates used. The required descriptions should be a
brief overview; it is not necessary for the registrant to provide technical analy-
ses or formulas. If a registrant changes its methodology or its material assump-
tions, adjustments, or estimates from those used in its pay ratio disclosure for
the prior fiscal year, and if the effects of any such change are significant, the
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registrant shall briefly describe the change and the reasons for the change.
Registrants must also disclose if they changed from using the cost-of-living
adjustment to not using that adjustment and if they changed from not using the
cost-of-living adjustment to using it.

6. Registrants may, at their discretion, include personal benefits that
aggregate less than $10,000 and compensation under non-discriminatory benefit
plans in calculating the annual total compensation of the median employee as
long as these items are also included in calculating the PEO’s annual total
compensation. The registrant shall also explain any difference between the
PEO’s annual total compensation used in the pay ratio disclosure and the total
compensation amounts reflected in the Summary Compensation Table, if
material.

Instruction 5 to Item 402(u)—Permitted annualizing adjustments. A regis-
trant may annualize the total compensation for all permanent employees (full-
time or part-time) that were employed by the registrant for less than the full
fiscal year (such as newly hired employees or permanent employees on an
unpaid leave of absence during the period). A registrant may not annualize the
total compensation for employees in temporary or seasonal positions. A regis-
trant may not make a full-time equivalent adjustment for any employee.

Instruction 6 to Item 402(u)—PEO compensation not available. A registrant
that is relying on Instruction 1 to Item 402(c)(2)(iii) and (iv) in connection with
the salary or bonus of the PEO for the last completed fiscal year, shall disclose
that the pay ratio required by paragraph (u) of this Item is not calculable until
the PEO salary or bonus, as applicable, is determined and shall disclose the
date that the PEO’s actual total compensation is expected to be determined.
The disclosure required by paragraph (u) of this Item shall then be disclosed in
the filing under Item 5.02(f) of Form 8-K (17 CFR 249.308) that discloses the
PEO’s salary or bonus in accordance with Instruction 1 to Item 402(c)(2)(iii)
and (iv).

Instruction 7 to Item 402(u)—Transition periods for registrants. 1. Upon
becoming subject to the requirements of Section 13(a) or 15(d) of the Exchange
Act (15 U.S.C. 78m or 780(d)), a registrant shall comply with paragraph (u) of
this Item with respect to compensation for the first fiscal year following the
year in which it became subject to such requirements, but not for any fiscal
year commencing before January 1, 2017. The registrant may omit the dis-
closure required by paragraph (u) of this Item from any filing until the filing of
its annual report on Form 10-K (17 CFR 249.310) for such fiscal year or, if later,
the filing of a proxy or information statement relating to its next annual meeting
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of shareholders (or written consents in lieu of such a meeting) following the
end of such year; provided that, such disclosure shall, in any event, be filed as
provided in General Instruction G(3) of Form 10-K not later than 120 days after
the end of such fiscal year.

2. A registrant may omit any employees that became its employees as the
result of the business combination or acquisition of a business for the fiscal
year in which the transaction becomes effective, but the registrant must dis-
close the approximate number of employees it is omitting. Those employees
shall be included in the total employee count for the triennial calculations of
the median employee in the year following the transaction for purposes of
evaluating whether a significant change had occurred. The registrant shall iden-
tify the acquired business excluded for the fiscal year in which the business
combination or acquisition becomes effective.

3. A registrant shall comply with paragraph (u) of this Item with respect to
compensation for the first fiscal year commencing on or after the date the
registrant ceases to be a smaller reporting company, but not for any fiscal year
commencing before January 1, 2017.

Instruction 8 to Item 402(u)—Emerging growth companies. A registrant is
not required to comply with paragraph (u) of this Item if it is an emerging
growth company as defined in Section 2(a)(19) of the Securities Act (15 U.S.C.
77(b)(a)(19)) or Section 3(a)(80) of the Exchange Act (15 U.S.C. 78c(a)(80)). A
registrant shall comply with paragraph (u) of this Item with respect to compen-
sation for the first fiscal year commencing on or after the date the registrant
ceases to be an emerging growth company, but not for any fiscal year
commencing before January 1, 2017.

Instruction 9 to Item 402(u)—Additional information. Registrants may pres-
ent additional information, including additional ratios, to supplement the
required ratio, but are not required to do so. Any additional information shall be
clearly identified, not misleading, and not presented with greater prominence
than the required ratio.

Instruction 10 to Item 402(u)—Multiple PEOs during the year. A registrant
with more than one non-concurrent PEO serving during its fiscal year may
calculate the annual total compensation for its PEO in either of the following
manners:

1. The registrant may calculate the compensation provided to each person
who served as PEO during the year for the time he or she served as PEO and
combine those figures; or

A-b5



2. The registrant may look to the PEO serving in that position on the date it
selects to identify the median employee and annualize that PEO’s compensa-
tion.

Regardless of the alternative selected, the registrant shall disclose which
option it chose and how it calculated its PEO’s annual total compensation.

Instruction 11 to Item 402(u)—Employees’ personally identifiable
information. Registrants are not required to, and should not, disclose any
personally identifiable information about that employee other than his or her
compensation. Registrants may choose to generally identify an employee’s posi-
tion to put the employee’s compensation in context, but registrants are not
required to provide this information and should not do so if providing the
information could identify any specific individual.

Instruction to Item 402. Specify the applicable fiscal year in the title to each
table required under this Item which calls for disclosure as of or for a com-
pleted fiscal year.

[71 FR 53241, Sept. 8, 2006; 71 FR 56225, Sept. 26, 2006, as amended at 71 FR
78350, Dec. 29, 2006; 73 FR 958, Jan. 4, 2008; 74 FR 68362, Dec. 23, 2009; 76 FR
6043, Feb. 2, 2011; 76 FR 50121, Aug. 12, 2011; 80 FR 50184, Aug. 18, 2015]

§229.403 (Item 403) Security ownership of certain beneficial owners and manage-
ment.

(a) Security ownership of certain beneficial owners. Furnish the following
information, as of the most recent practicable date, substantially in the tabular
form indicated, with respect to any person (including any “group” as that term
is used in section 13(d)(3) of the Exchange Act) who is known to the registrant
to be the beneficial owner of more than five percent of any class of the regis-
trant’s voting securities. The address given in column (2) may be a business,
mailing or residence address. Show in column (3) the total number of shares
beneficially owned and in column (4) the percentage of class so owned. Of the
number of shares shown in column (3), indicate by footnote or otherwise the
amount known to be shares with respect to which such listed beneficial owner
has the right to acquire beneficial ownership, as specified in Rule 13d-3(d)(1)
under the Exchange Act (§240.13d-3(d)(1) of this chapter).

(2) 3)
Name and Amount and
address of nature of (C))]
(@9 beneficial beneficial Percent of
Title of class owner ownership class
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(b) Security ownership of management. Furnish the following information, as
of the most recent practicable date, in substantially the tabular form indicated,
as to each class of equity securities of the registrant or any of its parents or
subsidiaries, including directors’ qualifying shares, beneficially owned by all
directors and nominees, naming them, each of the named executive officers as
defined in Item 402(a)(3) (§229.402(a)(3)), and directors and executive officers
of the registrant as a group, without naming them. Show in column (3) the total
number of shares beneficially owned and in column (4) the percent of the class
so owned. Of the number of shares shown in column (3), indicate, by footnote
or otherwise, the amount of shares that are pledged as security and the amount
of shares with respect to which such persons have the right to acquire benefi-
cial ownership as specified in §240.13d-3(d)(1) of this chapter.

3
(2) Amount and
Name of nature of 1)
@9 beneficial beneficial Percent of
Title of class owner ownership class

(c¢) Changes in control. Describe any arrangements, known to the registrant,
including any pledge by any person of securities of the registrant or any of its
parents, the operation of which may at a subsequent date result in a change in
control of the registrant.

Instructions to Item 403: 1. The percentages are to be calculated on the
basis of the amount of outstanding securities, excluding securities held by or
for the account of the registrant or its subsidiaries, plus securities deemed out-
standing pursuant to Rule 13d-3(d)(1) under the Exchange Act 17 (CFR 240.13d-
3(d)(1)). For purposes of paragraph (b), if the percentage of shares beneficially
owned by any director or nominee, or by all directors and officers of the regis-
trant as a group, does not exceed one percent of the class so owned, the regis-
trant may, in lieu of furnishing a precise percentage, indicate this fact by means
of an asterisk and explanatory footnote or other similar means.

2. For the purposes of this Item, beneficial ownership shall be determined in
accordance with Rule 13d-3 under the Exchange Act (§240.13d-3 of this
chapter). Include such additional subcolumns or other appropriate explanation
of column (3) necessary to reflect amounts as to which the beneficial owner
has (A) sole voting power, (B) shared voting power, (C) sole investment power,
or (D) shared investment power.
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3. The registrant shall be deemed to know the contents of any statements
filed with the Commission pursuant to section 13(d) or 13(g) of the Exchange
Act. When applicable, a registrant may rely upon information set forth in such
statements unless the registrant knows or has reason to believe that such
information is not complete or accurate or that a statement or amendment
should have been filed and was not.

4. For purposes of furnishing information pursuant to paragraph (a) of this
Item, the registrant may indicate the source and date of such information.

5. Where more than one beneficial owner is known to be listed for the same
securities, appropriate disclosure should be made to avoid confusion. For
purposes of paragraph (b), in computing the aggregate number of shares owned
by directors and officers of the registrant as a group, the same shares shall not
be counted more than once.

6. Paragraph (c) of this Item does not require a description of ordinary
default provisions contained in the charter, trust indentures or other governing
instruments relating to securities of the registrant.

7. Where the holder(s) of voting securities reported pursuant to paragraph (a)
hold more than five percent of any class of voting securities of the registrant
pursuant to any voting trust or similar agreement, state the title of such secu-
rities, the amount held or to be held pursuant to the trust or agreement (if not
clear from the table) and the duration of the agreement. Give the names and
addresses of the voting trustees and outline briefly their voting rights and other
powers under the trust or agreement.

[47 FR 11401, Mar. 16, 1982, as amended at 47 FR 55665, Dec. 13, 1982; 51 FR
42056, Nov. 20, 1986; 57 FR 48158, Oct. 21, 1992; 71 FR 53252, Sept. 8, 2006]

§229.404 (Item 404) Transactions with related persons, promoters
and certain control persons.

(a) Transactions with related persons. Describe any transaction, since the
beginning of the registrant’s last fiscal year, or any currently proposed trans-
action, in which the registrant was or is to be a participant and the amount
involved exceeds $120,000, and in which any related person had or will have a
direct or indirect material interest. Disclose the following information regarding
the transaction:

(1) The name of the related person and the basis on which the person is a
related person.

(2) The related person’s interest in the transaction with the registrant, includ-
ing the related person’s position(s) or relationship(s) with, or ownership in, a
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firm, corporation, or other entity that is a party to, or has an interest in, the
transaction.

(3) The approximate dollar value of the amount involved in the transaction.

(4) The approximate dollar value of the amount of the related person’s inter-
est in the transaction, which shall be computed without regard to the amount of
profit or loss.

(5) In the case of indebtedness, disclosure of the amount involved in the
transaction shall include the largest aggregate amount of principal outstanding
during the period for which disclosure is provided, the amount thereof out-
standing as of the latest practicable date, the amount of principal paid during
the periods for which disclosure is provided, the amount of interest paid during
the period for which disclosure is provided, and the rate or amount of interest
payable on the indebtedness.

(6) Any other information regarding the transaction or the related person in
the context of the transaction that is material to investors in light of the
circumstances of the particular transaction.

Instructions to Item 404(a). 1. For the purposes of paragraph (a) of this Item,
the term related person means:

a. Any person who was in any of the following categories at any time during
the specified period for which disclosure under paragraph (a) of this Item is
required:

i. Any director or executive officer of the registrant;

ii. Any nominee for director, when the information called for by paragraph
(a) of this Item is being presented in a proxy or information statement relating
to the election of that nominee for director; or

iii. Any immediate family member of a director or executive officer of the
registrant, or of any nominee for director when the information called for by
paragraph (a) of this Item is being presented in a proxy or information state-
ment relating to the election of that nominee for director, which means any
child, stepchild, parent, stepparent, spouse, sibling, mother-in-law, father-in-
law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law of such direc-
tor, executive officer or nominee for director, and any person (other than a
tenant or employee) sharing the household of such director, executive officer
or nominee for director; and
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b. Any person who was in any of the following categories when a transaction
in which such person had a direct or indirect material interest occurred or
existed:

i. A security holder covered by Item 403(a) (§229.403(a)); or

ii. Any immediate family member of any such security holder, which means
any child, stepchild, parent, stepparent, spouse, sibling, mother-in-law, father-
in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law of such secu-
rity holder, and any person (other than a tenant or employee) sharing the
household of such security holder.

2. For purposes of paragraph (a) of this Item, a transaction includes, but is
not limited to, any financial transaction, arrangement or relationship (including
any indebtedness or guarantee of indebtedness) or any series of similar trans-
actions, arrangements or relationships.

3. The amount involved in the transaction shall be computed by determining
the dollar value of the amount involved in the transaction in question, which
shall include:

a. In the case of any lease or other transaction providing for periodic pay-
ments or installments, the aggregate amount of all periodic payments or
installments due on or after the beginning of the registrant’s last fiscal year,
including any required or optional payments due during or at the conclusion of
the lease or other transaction providing for periodic payments or installments;
and

b. In the case of indebtedness, the largest aggregate amount of all indebted-
ness outstanding at any time since the beginning of the registrant’s last fiscal
year and all amounts of interest payable on it during the last fiscal year.

4. In the case of a transaction involving indebtedness:

a. The following items of indebtedness may be excluded from the calculation
of the amount of indebtedness and need not be disclosed: Amounts due from
the related person for purchases of goods and services subject to usual trade
terms, for ordinary business travel and expense payments and for other trans-
actions in the ordinary course of business;

b. Disclosure need not be provided of any indebtedness transaction for the
related persons specified in Instruction 1.b. to paragraph (a) of this Item; and

c. If the lender is a bank, savings and loan association, or broker-dealer
extending credit under Federal Reserve Regulation T (12 CFR part 220) and the
loans are not disclosed as nonaccrual, past due, restructured or potential prob-
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lems (see Item III.C.1. and 2. of Industry Guide 3, Statistical Disclosure by Bank
Holding Companies (17 CFR 229.802(c))), disclosure under paragraph (a) of
this Item may consist of a statement, if such is the case, that the loans to such
persons:

i. Were made in the ordinary course of business;

ii. Were made on substantially the same terms, including interest rates and
collateral, as those prevailing at the time for comparable loans with persons not
related to the lender; and

iii. Did not involve more than the normal risk of collectibility or present other
unfavorable features.

5.a. Disclosure of an employment relationship or transaction involving an
executive officer and any related compensation solely resulting from that
employment relationship or transaction need not be provided pursuant to para-
graph (a) of this Item if:

i. The compensation arising from the relationship or transaction is reported
pursuant to Item 402 (§229.402); or

ii. The executive officer is not an immediate family member (as specified in
Instruction 1 to paragraph (a) of this Item) and such compensation would have
been reported under Item 402 (§229.402) as compensation earned for services
to the registrant if the executive officer was a named executive officer as that
term is defined in Item 402(a)(3) (§229.402(a)(3)), and such compensation had
been approved, or recommended to the board of directors of the registrant for
approval, by the compensation committee of the board of directors (or group of
independent directors performing a similar function) of the registrant.

b. Disclosure of compensation to a director need not be provided pursuant to
paragraph (a) of this Item if the compensation is reported pursuant to Item
402(k) (§229.402(k)).

6. A person who has a position or relationship with a firm, corporation, or
other entity that engages in a transaction with the registrant shall not be
deemed to have an indirect material interest within the meaning of paragraph
(a) of this Item where:

a. The interest arises only:

i. From such person’s position as a director of another corporation or orga-
nization that is a party to the transaction; or

ii. From the direct or indirect ownership by such person and all other persons
specified in Instruction 1 to paragraph (a) of this Item, in the aggregate, of less
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than a ten percent equity interest in another person (other than a partnership)
which is a party to the transaction; or

iii. From both such position and ownership; or

b. The interest arises only from such person’s position as a limited partner in
a partnership in which the person and all other persons specified in Instruction
1 to paragraph (a) of this Item, have an interest of less than ten percent, and the
person is not a general partner of and does not hold another position in the
partnership.

7. Disclosure need not be provided pursuant to paragraph (a) of this Item if:

a. The transaction is one where the rates or charges involved in the trans-
action are determined by competitive bids, or the transaction involves the
rendering of services as a common or contract carrier, or public utility, at rates
or charges fixed in conformity with law or governmental authority;

b. The transaction involves services as a bank depositary of funds, transfer
agent, registrar, trustee under a trust indenture, or similar services; or

c. The interest of the related person arises solely from the ownership of a
class of equity securities of the registrant and all holders of that class of equity
securities of the registrant received the same benefit on a pro rata basis.

(b) Review, approval or ratification of transactions with related persons. (1)
Describe the registrant’s policies and procedures for the review, approval, or
ratification of any transaction required to be reported under paragraph (a) of
this Item. While the material features of such policies and procedures will vary
depending on the particular circumstances, examples of such features may
include, in given cases, among other things:

(i) The types of transactions that are covered by such policies and proce-
dures;

(ii) The standards to be applied pursuant to such policies and procedures;

(iii) The persons or groups of persons on the board of directors or otherwise
who are responsible for applying such policies and procedures; and

(iv) A statement of whether such policies and procedures are in writing and,
if not, how such policies and procedures are evidenced.

(2) Identify any transaction required to be reported under paragraph (a) of
this Item since the beginning of the registrant’s last fiscal year where such poli-
cies and procedures did not require review, approval or ratification or where
such policies and procedures were not followed.
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Instruction to Item 404(b). Disclosure need not be provided pursuant to this
paragraph regarding any transaction that occurred at a time before the related
person became one of the enumerated persons in Instruction 1.a.i., ii., or iii. to
Item 404(a) if such transaction did not continue after the related person
became one of the enumerated persons in Instruction 1.a.i., ii., or iii. to Item
404(a).

(¢) Promoters and certain control persons. (1) Registrants that are filing a
registration statement on Form S-1 under the Securities Act (§239.11 of this
chapter) or on Form 10 under the Exchange Act (§249.210 of this chapter) and
that had a promoter at any time during the past five fiscal years shall:

(i) State the names of the promoter(s), the nature and amount of anything of
value (including money, property, contracts, options or rights of any kind)
received or to be received by each promoter, directly or indirectly, from the
registrant and the nature and amount of any assets, services or other consid-
eration therefore received or to be received by the registrant; and

(ii) As to any assets acquired or to be acquired by the registrant from a pro-
moter, state the amount at which the assets were acquired or are to be acquired
and the principle followed or to be followed in determining such amount, and
identify the persons making the determination and their relationship, if any,
with the registrant or any promoter. If the assets were acquired by the promoter
within two years prior to their transfer to the registrant, also state the cost
thereof to the promoter.

(2) Registrants shall provide the disclosure required by paragraphs (c)(1)(i)
and (¢)(1)(i) of this Item as to any person who acquired control of a registrant
that is a shell company, or any person that is part of a group, consisting of two
or more persons that agree to act together for the purpose of acquiring, holding,
voting or disposing of equity securities of a registrant, that acquired control of a
registrant that is a shell company. For purposes of this Item, shell company has
the same meaning as in Rule 405 under the Securities Act (17 CFR 230.405) and
Rule 12b-2 under the Exchange Act (17 CFR 240.12b-2).

(d) Smaller reporting companies. A registrant that qualifies as a “smaller
reporting company,” as defined by §229.10(f)(1), must provide the following
information in order to comply with this Item:

(1) The information required by paragraph (a) of this Item for the period
specified there for a transaction in which the amount involved exceeds the
lesser of $120,000 or one percent of the average of the smaller reporting
company’s total assets at year end for the last two completed fiscal years;
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(2) The information required by paragraph (c) of this Item; and

(3) A list of all parents of the smaller reporting company showing the basis of
control and as to each parent, the percentage of voting securities owned or
other basis of control by its immediate parent, if any.

Instruction to Item 404(d). 1. Include information for any material under-
writing discounts and commissions upon the sale of securities by the smaller
reporting company where any of the persons specified in paragraph (a) of this
Item was or is to be a principal underwriter or is a controlling person or mem-
ber of a firm that was or is to be a principal underwriter.

2. For smaller reporting companies information shall be given for the period
specified in paragraph (a) of this Item and, in addition, for the fiscal year pre-
ceding the small reporting company’s last fiscal year.

Instructions to Item 404%. 1. If the information called for by this Item is being
presented in a registration statement filed pursuant to the Securities Act or the
Exchange Act, information shall be given for the periods specified in the Item
and, in addition, for the two fiscal years preceding the registrant’s last fiscal
year, unless the information is being incorporated by reference into a registra-
tion statement on Form S-4 (17 CFR 239.25), in which case, information shall be
given for the periods specified in the Item.

2. A foreign private issuer will be deemed to comply with this Item if it pro-
vides the information required by Item 7.B. of Form 20-F (17 CFR 249.220f) with
more detailed information provided if otherwise made publicly available or
required to be disclosed by the issuer’s home jurisdiction or a market in which
its securities are listed or traded.

[71 FR 53252, Sept. 8, 2006, as amended at 73 FR 964, Jan. 4, 2008]
§229.407 (Item 407) Corporate governance.

(a) Director independence. Identify each director and, when the disclosure
called for by this paragraph is being presented in a proxy or information state-
ment relating to the election of directors, each nominee for director, that is
independent under the independence standards applicable to the registrant
under paragraph (a)(1) of this Item. In addition, if such independence standards
contain independence requirements for committees of the board of directors,
identify each director that is a member of the compensation, nominating or
audit committee that is not independent under such committee independence
standards. If the registrant does not have a separately designated audit,
nominating or compensation committee or committee performing similar func-
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tions, the registrant must provide the disclosure of directors that are not
independent with respect to all members of the board of directors applying
such committee independence standards.

(1) In determining whether or not the director or nominee for director is
independent for the purposes of paragraph (a) of this Item, the registrant shall
use the applicable definition of independence, as follows:

(1) If the registrant is a listed issuer whose securities are listed on a national
securities exchange or in an inter-dealer quotation system which has require-
ments that a majority of the board of directors be independent, the registrant’s
definition of independence that it uses for determining if a majority of the board
of directors is independent in compliance with the listing standards applicable
to the registrant. When determining whether the members of a committee of the
board of directors are independent, the registrant’s definition of independence
that it uses for determining if the members of that specific committee are
independent in compliance with the independence standards applicable for the
members of the specific committee in the listing standards of the national secu-
rities exchange or inter-dealer quotation system that the registrant uses for
determining if a majority of the board of directors are independent. If the regis-
trant does not have independence standards for a committee, the independence
standards for that specific committee in the listing standards of the national
securities exchange or inter-dealer quotation system that the registrant uses for
determining if a majority of the board of directors are independent.

(i) If the registrant is not a listed issuer, a definition of independence of a
national securities exchange or of an inter-dealer quotation system which has
requirements that a majority of the board of directors be independent, and state
which definition is used. Whatever such definition the registrant chooses, it
must use the same definition with respect to all directors and nominees for
director. When determining whether the members of a specific committee of
the board of directors are independent, if the national securities exchange or
national securities association whose standards are used has independence
standards for the members of a specific committee, use those committee
specific standards.

(iii) If the information called for by paragraph (a) of this Item is being pre-
sented in a registration statement on Form S-1 (§239.11 of this chapter) under
the Securities Act or on a Form 10 (§249.210 of this chapter) under the
Exchange Act where the registrant has applied for listing with a national secu-
rities exchange or in an inter-dealer quotation system that has requirements
that a majority of the board of directors be independent, the definition of
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independence that the registrant uses for determining if a majority of the board
of directors is independent, and the definition of independence that the regis-
trant uses for determining if members of the specific committee of the board of
directors are independent, that is in compliance with the independence listing
standards of the national securities exchange or inter-dealer quotation system
on which it has applied for listing, or if the registrant has not adopted such
definitions, the independence standards for determining if the majority of the
board of directors is independent and if members of the committee of the board
of directors are independent of that national securities exchange or inter-dealer
quotation system.

(2) If the registrant uses its own definitions for determining whether its direc-
tors and nominees for director, and members of specific committees of the
board of directors, are independent, disclose whether these definitions are
available to security holders on the registrant’'s Web site. If so, provide the
registrant’s Web site address. If not, include a copy of these policies in an
appendix to the registrant’s proxy statement or information statement that is
provided to security holders at least once every three fiscal years or if the poli-
cies have been materially amended since the beginning of the registrant’s last
fiscal year. If a current copy of the policies is not available to security holders
on the registrant’s Web site, and is not included as an appendix to the regis-
trant’s proxy statement or information statement, identify the most recent fiscal
year in which the policies were so included in satisfaction of this requirement.

(3) For each director and nominee for director that is identified as
independent, describe, by specific category or type, any transactions, relation-
ships or arrangements not disclosed pursuant to Item 404(a) (§229.404(a)), or
for investment companies, Item 22(b) of Schedule 14A (§240.14a-101 of this
chapter), that were considered by the board of directors under the applicable
independence definitions in determining that the director is independent.

Instructions to Item 407(a). 1. If the registrant is a listed issuer whose secu-
rities are listed on a national securities exchange or in an inter-dealer quotation
system which has requirements that a majority of the board of directors be
independent, and also has exemptions to those requirements (for independence
of a majority of the board of directors or committee member independence)
upon which the registrant relied, disclose the exemption relied upon and
explain the basis for the registrant’s conclusion that such exemption is appli-
cable. The same disclosure should be provided if the registrant is not a listed
issuer and the national securities exchange or inter-dealer quotation system
selected by the registrant has exemptions that are applicable to the registrant.
Any national securities exchange or inter-dealer quotation system which has
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requirements that at least 50 percent of the members of a small business issu-
er's board of directors must be independent shall be considered a national
securities exchange or inter-dealer quotation system which has requirements
that a majority of the board of directors be independent for the purposes of the
disclosure required by paragraph (a) of this Item.

2. Registrants shall provide the disclosure required by paragraph (a) of this
Item for any person who served as a director during any part of the last com-
pleted fiscal year, except that no information called for by paragraph (a) of this
Item need be given in a registration statement filed at a time when the registrant
is not subject to the reporting requirements of section 13(a) or 15(d) of the
Exchange Act (15 U.S.C. 78m(a) or 780(d)) respecting any director who is no
longer a director at the time of effectiveness of the registration statement.

3. The description of the specific categories or types of transactions, relation-
ships or arrangements required by paragraph (a)(3) of this Item must be pro-
vided in such detail as is necessary to fully describe the nature of the
transactions, relationships or arrangements.

(b) Board meetings and committees; annual meeting attendance. (1) State the
total number of meetings of the board of directors (including regularly sched-
uled and special meetings) which were held during the last full fiscal year.
Name each incumbent director who during the last full fiscal year attended
fewer than 75 percent of the aggregate of:

(i) The total number of meetings of the board of directors (held during the
period for which he has been a director); and

(i) The total number of meetings held by all committees of the board on
which he served (during the periods that he served).

(2) Describe the registrant’s policy, if any, with regard to board members’
attendance at annual meetings of security holders and state the number of
board members who attended the prior year’s annual meeting.

Instruction to Item 407(b)(2). In lieu of providing the information required by
paragraph (b)(2) of this Item in the proxy statement, the registrant may instead
provide the registrant’s Web site address where such information appears.

(3) State whether or not the registrant has standing audit, nominating and
compensation committees of the board of directors, or committees performing
similar functions. If the registrant has such committees, however designated,
identify each committee member, state the number of committee meetings held
by each such committee during the last fiscal year and describe briefly the
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functions performed by each such committee. Such disclosure need not be
provided to the extent it is duplicative of disclosure provided in accordance
with paragraph (c), (d) or (e) of this Item.

(c) Nominating committee. (1) If the registrant does not have a standing
nominating committee or committee performing similar functions, state the
basis for the view of the board of directors that it is appropriate for the regis-
trant not to have such a committee and identify each director who participates
in the consideration of director nominees.

(2) Provide the following information regarding the registrant’s director
nomination process:

(i) State whether or not the nominating committee has a charter. If the nomi-
nating committee has a charter, provide the disclosure required by Instruction 2
to this Item regarding the nominating committee charter;

(ii) If the nominating committee has a policy with regard to the consideration
of any director candidates recommended by security holders, provide a
description of the material elements of that policy, which shall include, but
need not be limited to, a statement as to whether the committee will consider
director candidates recommended by security holders;

(iii) If the nominating committee does not have a policy with regard to the
consideration of any director candidates recommended by security holders,
state that fact and state the basis for the view of the board of directors that it is
appropriate for the registrant not to have such a policy;

(iv) If the nominating committee will consider candidates recommended by
security holders, describe the procedures to be followed by security holders in
submitting such recommendations;

(v) Describe any specific minimum qualifications that the nominating commit-
tee believes must be met by a nominating committee-recommended nominee
for a position on the registrant’s board of directors, and describe any specific
qualities or skills that the nominating committee believes are necessary for one
or more of the registrant’s directors to possess;

(vi) Describe the nominating committee’s process for identifying and evaluat-
ing nominees for director, including nominees recommended by security hold-
ers, and any differences in the manner in which the nominating committee
evaluates nominees for director based on whether the nominee is recom-
mended by a security holder, and whether, and if so how, the nominating
committee (or the board) considers diversity in identifying nominees for direc-
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tor. If the nominating committee (or the board) has a policy with regard to the
consideration of diversity in identifying director nominees, describe how this
policy is implemented, as well as how the nominating committee (or the board)
assesses the effectiveness of its policy;

(vii) With regard to each nominee approved by the nominating committee for
inclusion on the registrant’s proxy card (other than nominees who are execu-
tive officers or who are directors standing for re-election), state which one or
more of the following categories of persons or entities recommended that
nominee: Security holder, non-management director, chief executive officer,
other executive officer, third-party search firm, or other specified source. With
regard to each such nominee approved by a nominating committee of an
investment company, state which one or more of the following additional cate-
gories of persons or entities recommended that nominee: Security holder,
director, chief executive officer, other executive officer, or employee of the
investment company’s investment adviser, principal underwriter, or any affili-
ated person of the investment adviser or principal underwriter;

(viii) If the registrant pays a fee to any third party or parties to identify or
evaluate or assist in identifying or evaluating potential nominees, disclose the
function performed by each such third party; and

(ix) If the registrant’s nominating committee received, by a date not later
than the 120th calendar day before the date of the registrant’s proxy statement
released to security holders in connection with the previous year’s annual meet-
ing, a recommended nominee from a security holder that beneficially owned
more than 5% of the registrant’s voting common stock for at least one year as of
the date the recommendation was made, or from a group of security holders
that beneficially owned, in the aggregate, more than 5% of the registrant’s vot-
ing common stock, with each of the securities used to calculate that ownership
held for at least one year as of the date the recommendation was made, identify
the candidate and the security holder or security holder group that recom-
mended the candidate and disclose whether the nominating committee chose to
nominate the candidate, provided, however, that no such identification or dis-
closure is required without the written consent of both the security holder or
security holder group and the candidate to be so identified.

Instructions to Item 407(c)(2)(ix). 1. For purposes of paragraph (c¢)(2)(ix) of
this Item, the percentage of securities held by a nominating security holder may
be determined using information set forth in the registrant’s most recent quar-
terly or annual report, and any current report subsequent thereto, filed with the
Commission pursuant to the Exchange Act (or, in the case of a registrant that is
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an investment company registered under the Investment Company Act of 1940,
the registrant’s most recent report on Form N-CSR (§§249.331 and 274.128 of
this chapter)), unless the party relying on such report knows or has reason to
believe that the information contained therein is inaccurate.

2. For purposes of the registrant’s obligation to provide the disclosure speci-
fied in paragraph (c)(2)(ix) of this Item, where the date of the annual meeting
has been changed by more than 30 days from the date of the previous year’s
meeting, the obligation under that Item will arise where the registrant receives
the security holder recommendation a reasonable time before the registrant
begins to print and mail its proxy materials.

3. For purposes of paragraph (c)(2)(ix) of this Item, the percentage of secu-
rities held by a recommending security holder, as well as the holding period of
those securities, may be determined by the registrant if the security holder is
the registered holder of the securities. If the security holder is not the regis-
tered owner of the securities, he or she can submit one of the following to the
registrant to evidence the required ownership percentage and holding period:

a. A written statement from the “record” holder of the securities (usually a
broker or bank) verifying that, at the time the security holder made the recom-
mendation, he or she had held the required securities for at least one year; or

b. If the security holder has filed a Schedule 13D (§240.13d-101 of this chapter),
Schedule 13G (§240.13d-102 of this chapter), Form 3 (§249.103 of this chapter),
Form 4 (§249.104 of this chapter), and/or Form 5 (§249.105 of this chapter), or
amendments to those documents or updated forms, reflecting ownership of the
securities as of or before the date of the recommendation, a copy of the schedule
and/or form, and any subsequent amendments reporting a change in ownership
level, as well as a written statement that the security holder continuously held the
securities for the one-year period as of the date of the recommendation.

4. For purposes of the registrant’s obligation to provide the disclosure specified
in paragraph (c)(2)(ix) of this Item, the security holder or group must have pro-
vided to the registrant, at the time of the recommendation, the written consent of
all parties to be identified and, where the security holder or group members are not
registered holders, proof that the security holder or group satisfied the required
ownership percentage and holding period as of the date of the recommendation.

Instruction to Item 407(c)(2). For purposes of paragraph (c)(2) of this Item,
the term nominating committee refers not only to nominating committees and
committees performing similar functions, but also to groups of directors ful-
filling the role of a nominating committee, including the entire board of direc-
tors.
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(3) Describe any material changes to the procedures by which security hold-
ers may recommend nominees to the registrant’s board of directors, where
those changes were implemented after the registrant last provided disclosure in
response to the requirements of paragraph (c)(2)(iv) of this Item, or paragraph
(¢)(3) of this Item.

Instructions to Item 407(c)(3). 1. The disclosure required in paragraph (c)(3)
of this Item need only be provided in a registrant’s quarterly or annual reports.

2. For purposes of paragraph (c¢)(3) of this Item, adoption of procedures by
which security holders may recommend nominees to the registrant’s board of
directors, where the registrant’s most recent disclosure in response to the
requirements of paragraph (c)(2)(iv) of this Item, or paragraph (c¢)(3) of this
Item, indicated that the registrant did not have in place such procedures, will
constitute a material change.

(d) Audit committee. (1) State whether or not the audit committee has a
charter. If the audit committee has a charter, provide the disclosure required by
Instruction 2 to this Item regarding the audit committee charter.

(2) If a listed issuer’s board of directors determines, in accordance with the
listing standards applicable to the issuer, to appoint a director to the audit com-
mittee who is not independent (apart from the requirements in §240.10A-3 of this
chapter), including as a result of exceptional or limited or similar circumstances,
disclose the nature of the relationship that makes that individual not independent
and the reasons for the board of directors’ determination.

(3)(1) The audit committee must state whether:

(A) The audit committee has reviewed and discussed the audited financial
statements with management;

(B) The audit committee has discussed with the independent auditors the
matters required to be discussed by the statement on Auditing Standards No.
61, as amended (AICPA, Professional Standards, Vol. 1. AU section 380),2 as
adopted by the Public Company Accounting Oversight Board in Rule 3200T;

(C) The audit committee has received the written disclosures and the letter
from the independent accountant required by applicable requirements of the
Public Company Accounting Oversight Board regarding the independent
accountant’s communications with the audit committee concerning

2 Available at
http://www.pcaobus.org/standards/interim_standards/auditing_standards/
index_au.asp?series=300&section=300.
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independence, and has discussed with the independent accountant the
independent accountant’s independence; and

(D) Based on the review and discussions referred to in paragraphs
(d(B)E)(A) through (d)(3)(A)(C) of this Item, the audit committee recom-
mended to the board of directors that the audited financial statements be
included in the company’s annual report on Form 10-K (17 CFR 249.310) (or, for
closed-end investment companies registered under the Investment Company
Act of 1940 (15 U.S.C. 80a-1 et seq.), the annual report to shareholders required
by section 30(e) of the Investment Company Act of 1940 (15 U.S.C. 80a-29(e))
and Rule 30d-1 (17 CFR 270.30d-1) thereunder) for the last fiscal year for filing
with the Commission.

(ii) The name of each member of the company’s audit committee (or, in the
absence of an audit committee, the board committee performing equivalent
functions or the entire board of directors) must appear below the disclosure
required by paragraph (d)(3)(i) of this Item.

(4)(@@) If the registrant meets the following requirements, provide the dis-
closure in paragraph (d)(4)(ii) of this Item:

(A) The registrant is a listed issuer, as defined in §240.10A-3 of this chapter;

(B) The registrant is filing an annual report on Form 10-K (§249.310 of this
chapter) or a proxy statement or information statement pursuant to the
Exchange Act (15 U.S.C. 78a et seq.) if action is to be taken with respect to the
election of directors; and

(C) The registrant is neither:

(1) A subsidiary of another listed issuer that is relying on the exemption in
§240.10A-3(c)(2) of this chapter; nor

(2) Relying on any of the exemptions in §240.10A-3(c)(4) through (c)(7) of
this chapter.

(ii)(A) State whether or not the registrant has a separately-designated stand-
ing audit committee established in accordance with section 3(a)(58)(A) of the
Exchange Act (15 U.S.C. 78c(a)(58)(A)), or a committee performing similar
functions. If the registrant has such a committee, however designated, identify
each committee member. If the entire board of directors is acting as the regis-
trant’s audit committee as specified in section 3(a)(68)(B) of the Exchange Act
(156 U.S.C. 78c(a)(b8)(B)), so state.
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(B) If applicable, provide the disclosure required by §240.10A-3(d) of this
chapter regarding an exemption from the listing standards for audit commit-
tees.

(5) Audit committee financial expert. (i)(A) Disclose that the registrant’s
board of directors has determined that the registrant either:

(1) Has at least one audit committee financial expert serving on its audit
committee; or

(2) Does not have an audit committee financial expert serving on its audit
committee.

(B) If the registrant provides the disclosure required by paragraph
(DB)A)(A)(1) of this Item, it must disclose the name of the audit committee
financial expert and whether that person is independent, as independence for
audit committee members is defined in the listing standards applicable to the
listed issuer.

(C) If the registrant provides the disclosure required by paragraph
(dD(B)A)A)(2) of this Item, it must explain why it does not have an audit com-
mittee financial expert.

Instruction to Item 407(d)(5)(7i). If the registrant’s board of directors has
determined that the registrant has more than one audit committee financial
expert serving on its audit committee, the registrant may, but is not required to,
disclose the names of those additional persons. A registrant choosing to
identify such persons must indicate whether they are independent pursuant to
paragraph (d)(5)(i)(B) of this Item.

(ii) For purposes of this Item, an audit committee financial expert means a
person who has the following attributes:

(A) An understanding of generally accepted accounting principles and finan-
cial statements;

(B) The ability to assess the general application of such principles in con-
nection with the accounting for estimates, accruals and reserves;

(C) Experience preparing, auditing, analyzing or evaluating financial state-
ments that present a breadth and level of complexity of accounting issues that
are generally comparable to the breadth and complexity of issues that can
reasonably be expected to be raised by the registrant’s financial statements, or
experience actively supervising one or more persons engaged in such activities;

(D) An understanding of internal control over financial reporting; and
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(E) An understanding of audit committee functions.
(iii) A person shall have acquired such attributes through:

(A) Education and experience as a principal financial officer, principal
accounting officer, controller, public accountant or auditor or experience in
one or more positions that involve the performance of similar functions;

(B) Experience actively supervising a principal financial officer, principal
accounting officer, controller, public accountant, auditor or person performing
similar functions;

(C) Experience overseeing or assessing the performance of companies or
public accountants with respect to the preparation, auditing or evaluation of
financial statements; or

(D) Other relevant experience.

(iv) Safe harbor. (A) A person who is determined to be an audit committee
financial expert will not be deemed an expert for any purpose, including with-
out limitation for purposes of section 11 of the Securities Act (15 U.S.C. 77k), as
a result of being designated or identified as an audit committee financial expert
pursuant to this Item 407.

(B) The designation or identification of a person as an audit committee finan-
cial expert pursuant to this Item 407 does not impose on such person any
duties, obligations or liability that are greater than the duties, obligations and
liability imposed on such person as a member of the audit committee and board
of directors in the absence of such designation or identification.

(C) The designation or identification of a person as an audit committee finan-
cial expert pursuant to this Item does not affect the duties, obligations or
liability of any other member of the audit committee or board of directors.

Instructions to Item 407(d)(5). 1. The disclosure under paragraph (d)(5) of
this Item is required only in a registrant’s annual report. The registrant need not
provide the disclosure required by paragraph (d)(5) of this Item in a proxy or
information statement unless that registrant is electing to incorporate this
information by reference from the proxy or information statement into its
annual report pursuant to General Instruction G(3) to Form 10-K (17 CFR
249.310).

2. If a person qualifies as an audit committee financial expert by means of
having held a position described in paragraph (d)(5)(iii)(D) of this Item, the
registrant shall provide a brief listing of that person’s relevant experience. Such
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disclosure may be made by reference to disclosures required under Item 401(e)
(§229.401(e)).

3. In the case of a foreign private issuer with a two-tier board of directors, for
purposes of paragraph (d)(b) of this Item, the term board of directors means
the supervisory or non-management board. In the case of a foreign private
issuer meeting the requirements of §240.10A-3(c)(3) of this chapter, for pur-
poses of paragraph (d)(5) of this Item, the term board of directors means the
issuer’s board of auditors (or similar body) or statutory auditors, as applicable.
Also, in the case of a foreign private issuer, the term generally accepted
accounting principles in paragraph (d)(5)(ii)(A) of this Item means the body of
generally accepted accounting principles used by that issuer in its primary
financial statements filed with the Commission.

4. A registrant that is an Asset-Backed Issuer (as defined in §229.1101) is not
required to disclose the information required by paragraph (d)(5) of this Item.

Instructions to Item 407(d). 1. The information required by paragraphs (d)(1)-
(3) of this Item shall not be deemed to be “soliciting material,” or to be “filed”
with the Commission or subject to Regulation 14A or 14C (17 CFR 240.14a-1
through 240.14b-2 or 240.14c-1 through 240.14c-101), other than as provided in
this Item, or to the liabilities of section 18 of the Exchange Act (15 U.S.C. 78r),
except to the extent that the registrant specifically requests that the
information be treated as soliciting material or specifically incorporates it by
reference into a document filed under the Securities Act or the Exchange Act.
Such information will not be deemed to be incorporated by reference into any
filing under the Securities Act or the Exchange Act, except to the extent that
the registrant specifically incorporates it by reference.

2. The disclosure required by paragraphs (d)(1)-(3) of this Item need only be
provided one time during any fiscal year.

3. The disclosure required by paragraph (d)(3) of this Item need not be pro-
vided in any filings other than a registrant’s proxy or information statement
relating to an annual meeting of security holders at which directors are to be
elected (or special meeting or written consents in lieu of such meeting).

(e) Compensation committee. (1) If the registrant does not have a standing
compensation committee or committee performing similar functions, state the
basis for the view of the board of directors that it is appropriate for the regis-
trant not to have such a committee and identify each director who participates
in the consideration of executive officer and director compensation.
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(2) State whether or not the compensation committee has a charter. If the
compensation committee has a charter, provide the disclosure required by
Instruction 2 to this Item regarding the compensation committee charter.

(3) Provide a narrative description of the registrant’s processes and proce-
dures for the consideration and determination of executive and director com-
pensation, including:

(1)(A) The scope of authority of the compensation committee (or persons
performing the equivalent functions); and

(B) The extent to which the compensation committee (or persons performing
the equivalent functions) may delegate any authority described in paragraph
(©)(3)(A)(A) of this Item to other persons, specifying what authority may be so
delegated and to whom;

(ii) Any role of executive officers in determining or recommending the
amount or form of executive and director compensation; and

(iii) Any role of compensation consultants in determining or recommending
the amount or form of executive and director compensation (other than any
role limited to consulting on any broad-based plan that does not discriminate in
scope, terms, or operation, in favor of executive officers or directors of the
registrant, and that is available generally to all salaried employees; or providing
information that either is not customized for a particular registrant or that is
customized based on parameters that are not developed by the compensation
consultant, and about which the compensation consultant does not provide
advice) during the registrant’s last completed fiscal year, identifying such con-
sultants, stating whether such consultants were engaged directly by the
compensation committee (or persons performing the equivalent functions) or
any other person, describing the nature and scope of their assignment, and the
material elements of the instructions or directions given to the consultants with
respect to the performance of their duties under the engagement:

(A) If such compensation consultant was engaged by the compensation
committee (or persons performing the equivalent functions) to provide advice
or recommendations on the amount or form of executive and director compen-
sation (other than any role limited to consulting on any broad-based plan that
does not discriminate in scope, terms, or operation, in favor of executive offi-
cers or directors of the registrant, and that is available generally to all salaried
employees; or providing information that either is not customized for a partic-
ular registrant or that is customized based on parameters that are not devel-
oped by the compensation consultant, and about which the compensation
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consultant does not provide advice) and the compensation consultant or its
affiliates also provided additional services to the registrant or its affiliates in an
amount in excess of $120,000 during the registrant’s last completed fiscal year,
then disclose the aggregate fees for determining or recommending the amount
or form of executive and director compensation and the aggregate fees for such
additional services. Disclose whether the decision to engage the compensation
consultant or its affiliates for these other services was made, or recommended,
by management, and whether the compensation committee or the board
approved such other services of the compensation consultant or its affiliates.

(B) If the compensation committee (or persons performing the equivalent
functions) has not engaged a compensation consultant, but management has
engaged a compensation consultant to provide advice or recommendations on
the amount or form of executive and director compensation (other than any
role limited to consulting on any broad-based plan that does not discriminate in
scope, terms, or operation, in favor of executive officers or directors of the
registrant, and that is available generally to all salaried employees; or providing
information that either is not customized for a particular registrant or that is
customized based on parameters that are not developed by the compensation
consultant, and about which the compensation consultant does not provide
advice) and such compensation consultant or its affiliates has provided addi-
tional services to the registrant in an amount in excess of $120,000 during the
registrant’s last completed fiscal year, then disclose the aggregate fees for
determining or recommending the amount or form of executive and director
compensation and the aggregate fees for any additional services provided by
the compensation consultant or its affiliates.

(iv) With regard to any compensation consultant identified in response to
Item 407(e)(3)(iii) whose work has raised any conflict of interest, disclose the
nature of the conflict and how the conflict is being addressed.

Instruction to Item 407(e)(3)(iv). For purposes of this paragraph (e)(3)(iv),
the factors listed in §240.10C-1(b)(4)(i) through (vi) of this chapter are among
the factors that should be considered in determining whether a conflict of
interest exists.

(4) Under the caption “Compensation Committee Interlocks and Insider
Participation”:
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(i) Identify each person who served as a member of the compensation com-
mittee of the registrant’s board of directors (or board committee performing
equivalent functions) during the last completed fiscal year, indicating each
committee member who:

(A) Was, during the fiscal year, an officer or employee of the registrant;
(B) Was formerly an officer of the registrant; or

(C) Had any relationship requiring disclosure by the registrant under any
paragraph of Item 404 (§229.404). In this event, the disclosure required by Item
404 (§229.404) shall accompany such identification.

(ii) If the registrant has no compensation committee (or other board commit-
tee performing equivalent functions), the registrant shall identify each officer
and employee of the registrant, and any former officer of the registrant, who,
during the last completed fiscal year, participated in deliberations of the regis-
trant’s board of directors concerning executive officer compensation.

(iii) Describe any of the following relationships that existed during the last
completed fiscal year:

(A) An executive officer of the registrant served as a member of the compensa-
tion committee (or other board committee performing equivalent functions or,
in the absence of any such committee, the entire board of directors) of another
entity, one of whose executive officers served on the compensation committee
(or other board committee performing equivalent functions or, in the absence of
any such committee, the entire board of directors) of the registrant;

(B) An executive officer of the registrant served as a director of another
entity, one of whose executive officers served on the compensation committee
(or other board committee performing equivalent functions or, in the absence
of any such committee, the entire board of directors) of the registrant; and

(C) An executive officer of the registrant served as a member of the compensa-
tion committee (or other board committee performing equivalent functions or, in
the absence of any such committee, the entire board of directors) of another
entity, one of whose executive officers served as a director of the registrant.

(iv) Disclosure required under paragraph (e)(4)(iii) of this Item regarding a
compensation committee member or other director of the registrant who also

served as an executive officer of another entity shall be accompanied by the
disclosure called for by Item 404 with respect to that person.
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Instruction to Item 407(e)(4). For purposes of paragraph (e)(4) of this Item,
the term entity shall not include an entity exempt from tax under section
501(c)(3) of the Internal Revenue Code (26 U.S.C. 501(c)(3)).

(5) Under the caption “Compensation Committee Report:”

(i) The compensation committee (or other board committee performing
equivalent functions or, in the absence of any such committee, the entire board
of directors) must state whether:

(A) The compensation committee has reviewed and discussed the Compensa-
tion Discussion and Analysis required by Item 402(b) (§229.402(b)) with man-
agement; and

(B) Based on the review and discussions referred to in paragraph (e)(5)(i)(A)
of this Item, the compensation committee recommended to the board of direc-
tors that the Compensation Discussion and Analysis be included in the regis-
trant’s annual report on Form 10-K (§249.310 of this chapter), proxy statement
on Schedule 14A (§240.14a-101 of this chapter) or information statement on
Schedule 14C (§240.14¢-101 of this chapter).

(ii) The name of each member of the registrant’s compensation committee
(or other board committee performing equivalent functions or, in the absence
of any such committee, the entire board of directors) must appear below the
disclosure required by paragraph (e)(5)(i) of this Item.

Instructions to Item 407(e)(5). 1. The information required by paragraph
(e)(®) of this Item shall not be deemed to be “soliciting material,” or to be
“filed” with the Commission or subject to Regulation 14A or 14C (17 CFR
240.14a-1 through 240.14b-2 or 240.14c-1 through 240.14¢-101), other than as
provided in this Item, or to the liabilities of section 18 of the Exchange Act (15
U.S.C. 78r), except to the extent that the registrant specifically requests that the
information be treated as soliciting material or specifically incorporates it by
reference into a document filed under the Securities Act or the Exchange Act.

2. The disclosure required by paragraph (e)(5) of this Item need not be pro-
vided in any filings other than an annual report on Form 10-K (§249.310 of this
chapter), a proxy statement on Schedule 14A (§240.14a-101 of this chapter) or
an information statement on Schedule 14C (§240.14c-101 of this chapter). Such
information will not be deemed to be incorporated by reference into any filing
under the Securities Act or the Exchange Act, except to the extent that the
registrant specifically incorporates it by reference. If the registrant elects to
incorporate this information by reference from the proxy or information state-
ment into its annual report on Form 10-K pursuant to General Instruction G(3)
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to Form 10-K, the disclosure required by paragraph (e)(5) of this Item will be
deemed furnished in the annual report on Form 10-K and will not be deemed
incorporated by reference into any filing under the Securities Act or the
Exchange Act as a result as a result of furnishing the disclosure in this manner.

3. The disclosure required by paragraph (e)(5) of this Item need only be pro-
vided one time during any fiscal year.

(f) Shareholder communications. (1) State whether or not the registrant’s
board of directors provides a process for security holders to send communica-
tions to the board of directors and, if the registrant does not have such a proc-
ess for security holders to send communications to the board of directors, state
the basis for the view of the board of directors that it is appropriate for the
registrant not to have such a process.

(2) If the registrant has a process for security holders to send communica-
tions to the board of directors:

(i) Describe the manner in which security holders can send communications
to the board and, if applicable, to specified individual directors; and

(ii) If all security holder communications are not sent directly to board
members, describe the registrant’s process for determining which communica-
tions will be relayed to board members.

Instructions to Item 407(f). 1. In lieu of providing the information required by
paragraph (f)(2) of this Item in the proxy statement, the registrant may instead
provide the registrant’s Web site address where such information appears.

2. For purposes of the disclosure required by paragraph (f)(2)(ii) of this Item,
a registrant’s process for collecting and organizing security holder communica-
tions, as well as similar or related activities, need not be disclosed provided that
the registrant’s process is approved by a majority of the independent directors
or, in the case of a registrant that is an investment company, a majority of the
directors who are not “interested persons” of the investment company as
defined in section 2(a)(19) of the Investment Company Act of 1940 (15 U.S.C.
80a-2(a)(19)).

3. For purposes of this paragraph, communications from an officer or direc-
tor of the registrant will not be viewed as “security holder communications.”
Communications from an employee or agent of the registrant will be viewed as
“security holder communications” for purposes of this paragraph only if those
communications are made solely in such employee’s or agent’s capacity as a
security holder.
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4. For purposes of this paragraph, security holder proposals submitted pur-
suant to §240.14a-8 of this chapter, and communications made in connection
with such proposals, will not be viewed as “security holder communications.”

(g) Smaller reporting companies. A registrant that qualifies as a “smaller
reporting company,” as defined by §229.10(f)(1), is not required to provide:

(1) The disclosure required in paragraph (d)(5) of this Item in its first annual
report filed pursuant to section 13(a) or 15(d) of the Exchange Act (15 U.S.C.
78m(a) or 780(d)) following the effective date of its first registration statement
filed under the Securities Act (15 U.S.C. 77a et seq.) or Exchange Act (15 U.S.C.
78a et seq.); and

(2) Need not provide the disclosures required by paragraphs (e)(4) and (e)(5)
of this Item.

(h) Board leadership structure and role in risk oversight. Briefly describe the
leadership structure of the registrant’s board, such as whether the same person
serves as both principal executive officer and chairman of the board, or
whether two individuals serve in those positions, and, in the case of a registrant
that is an investment company, whether the chairman of the board is an
“interested person” of the registrant as defined in section 2(a)(19) of the
Investment Company Act (15 U.S.C. 80a-2(a)(19)). If one person serves as both
principal executive officer and chairman of the board, or if the chairman of the
board of a registrant that is an investment company is an “interested person” of
the registrant, disclose whether the registrant has a lead independent director
and what specific role the lead independent director plays in the leadership of
the board. This disclosure should indicate why the registrant has determined
that its leadership structure is appropriate given the specific characteristics or
circumstances of the registrant. In addition, disclose the extent of the board’s
role in the risk oversight of the registrant, such as how the board administers its
oversight function, and the effect that this has on the board’s leadership struc-
ture.

Instructions to Item 407. 1. For purposes of this Item:
a. Listed issuer means a listed issuer as defined in §240.10A-3 of this chapter;

b. National securities exchange means a national securities exchange regis-
tered pursuant to section 6(a) of the Exchange Act (15 U.S.C. 78f(a));

c. Inter-dealer quotation system means an automated inter-dealer quotation
system of a national securities association registered pursuant to section
15A(a) of the Exchange Act (15 U.S.C. 780-3(a)); and
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d. National securities association means a national securities association
registered pursuant to section 15A(a) of the Exchange Act (15 U.S.C. 780-3(a))
that has been approved by the Commission (as that definition may be modified
or supplemented).

2. With respect to paragraphs (c)(2)(i), (d)(1) and (e)(2) of this Item, disclose
whether a current copy of the applicable committee charter is available to
security holders on the registrant’s Web site, and if so, provide the registrant’s
Web site address. If a current copy of the charter is not available to security
holders on the registrant’s Web site, include a copy of the charter in an appen-
dix to the registrant’s proxy or information statement that is provided to secu-
rity holders at least once every three fiscal years, or if the charter has been
materially amended since the beginning of the registrant’s last fiscal year. If a
current copy of the charter is not available to security holders on the regis-
trant’s Web site, and is not included as an appendix to the registrant’s proxy or
information statement, identify in which of the prior fiscal years the charter
was so included in satisfaction of this requirement.

[71 FR 53254, Sept. 8, 2006, as amended at 73 FR 964, Jan. 4, 2008; 73 FR 57238,
Oct. 2, 2008; 74 FR 68364, Dec. 23, 2009; 77 FR 38453, July 27, 2012]
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Appendix B
Applicable SEC Compliance and Disclosure Interpretations

Regulation S-K
Last Update: October 18, 2016

These Compliance & Disclosure Interpretations (“C&DIs”) comprise the
Division’s interpretations of Regulation S-K. They replace the interpretations
of Regulation S-K and Regulation S-B published in:

@ the July 1997 Manual of Publicly Available Telephone Interpretations;

® the March 1999 Interim Supplement to the Manual of Publicly Available
Telephone Interpretations;

® the November 2000 Current Issues and Rulemaking Projects Outline;
® the 2007 C&DIs on Items 201, 402, 403, 404 and 407; and
® the March 2008 C&DIs on smaller reporting companies.

The bracketed date following each C&DI is the latest date of publication or
revision. A number of new C&DIs have been added. For C&DIs relating to
Items 201, 402, 403, 404 and 407, as well as to smaller reporting companies,
unless the C&DI has been revised or is a new C&DI, the bracketed date is the
date on which the C&DI was last published in the sources noted above. All
other C&DIs have been reviewed and, if necessary, updated, and are now
republished as of July 3, 2008.

QUESTIONS AND ANSWERS OF GENERAL APPLICABILITY
[...]

Section 101. Regulation S-K—General Guidance
None

Section 102. Item 10—General
Question 102.01

Question: Could a company with a fiscal year ended December 31, 2007 be
both a “smaller reporting company,” as defined in Item 10(f), and an
“accelerated filer,” as defined in Rule 12b-2 under the Exchange Act, for filings
due in 2008, if it was an accelerated filer with respect to filings due in 2007 and
had a public float of $60 million on the last business day of its second fiscal
quarter of 2007?

Answer: Yes. A company must look to the definitions of “smaller reporting
company” and “accelerated filer” to determine if it qualifies as a smaller report-
ing company and non-accelerated filer for each year. This company will qualify
as a smaller reporting company for filings due in 2008 because fiscal year 2007
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is the initial determination year for the company to qualify for smaller reporting
company status, and it had less than $75 million in public float on the last busi-
ness day of its second fiscal quarter. However, since the company was an
accelerated filer with respect to filings due in 2007, it is required to have less
than $50 million in public float on the last business day of its second fiscal quar-
ter in 2007 to exit accelerated filer status in 2008, as provided in paragraph
(3)(ii) of the definition of “accelerated filer” in Rule 12b-2. This company had a
public float of $60 million on the last business day of its second fiscal quarter of
2007, and therefore is unable to transition to non-accelerated filer status. As
this example illustrates, due to the application of the transition rules for accel-
erated filers, a company can be both an accelerated filer and a smaller reporting
company at the same time. Such a company may use the scaled disclosure rules
for smaller reporting companies in its annual report on Form 10-K, but the
report is due 75 days after the end of its fiscal year and must include the
Sarbanes-Oxley Section 404 auditor attestation report described in Item 308(b)
of Regulation S-K. [July 3, 2008]

Question 102.02

Question: Will a company that does not qualify as a smaller reporting company
for filings due in a particular year be able to qualify as a smaller reporting
company if its public float falls below $75 million at the end of its second fiscal
quarter in a future fiscal year?

Answer: Any reporting company that can calculate its public float and did not
qualify as a smaller reporting company previously will not qualify as a smaller
reporting company in the future unless its public float falls below $50 million on
the last business day of its second fiscal quarter. This is provided for in Item
10(f)(2)(iii) of Regulation S-K and follows the rule for exiting accelerated filer
status in Rule 12b-2 under the Exchange Act. Companies that cannot calculate
their public float would need to fall below $40 million in annual revenues to
qualify as smaller reporting companies in the future. [July 3, 2008]

Question 102.03

Question: Under the definition of “smaller reporting company” in Item 10(f) of
Regulation S-K, does the corporate parent of a majority-owned subsidiary have
to satisfy the public float or revenue requirements of the definition in order for
the majority-owned subsidiary to qualify as a smaller reporting company?

Answer: Yes, the definition of “smaller reporting company” excludes a
majority-owned subsidiary if its corporate parent does not also meet the
requirements of a smaller reporting company. [July 3, 2008]
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Question 102.04

Question: Under the definition of “smaller reporting company” in Item 10(f) of
Regulation S-K, must the corporate parent of a majority-owned subsidiary be
required to file reports under Section 13(a) or Section 15(d) of the Exchange
Act in order for the majority-owned subsidiary to qualify as a smaller reporting
company?

Answer: No. [July 3, 2008]
Question 102.05

Question: A registrant discloses a financial measure or information that is not
in accordance with GAAP or calculated exclusively from amounts presented in
accordance with GAAP. In some circumstances, this financial information may
have been prepared in accordance with guidance published by a government,
governmental authority or self-regulatory organization that is applicable to the
registrant, although the information is not required disclosure by the govern-
ment, governmental authority or self-regulatory organization. Is this
information considered to be a “non-GAAP financial measure” for purposes of
Regulation G and Item 10 of Regulation S-K?

Answer: Yes. Unless this information is required to be disclosed by a system of
regulation that is applicable to the registrant, it is considered to be a “non-
GAAP financial measure” under Regulation G and Item 10 of Regulation S-K.
Registrants that disclose such information must provide the disclosures
required by Regulation G or Item 10 of Regulation S-K, if applicable, including
the quantitative reconciliation from the non-GAAP financial measure to the
most comparable measure calculated in accordance with GAAP. This
reconciliation should be in sufficient detail to allow a reader to understand the
nature of the reconciling items. [Apr. 24, 2009]

Section 103. Item 101—Description of Business
Question 103.01

Question: Does Item 101 require a discussion of the entry into a new segment
after the close of the fiscal year for which the Form 10-K is being prepared?

Answer: No. [July 3, 2008]
Section 104. Item 102—Description of Property

None
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Section 105. Item 103—Legal Proceedings
Question 105.01

Question: Are costs anticipated to be incurred under the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act (42 U.S.C. § 9601)
(otherwise known as the “Superfund” law), pursuant to a remedial agreement
entered into in the normal course of negotiation with the EPA, generally
considered “sanctions” within Instruction 5(C) to Item 103?

Answer: No. The Division’s former view that all environmental legal proceed-
ings involving $100,000 or more instituted by a governmental authority are
subject to the disclosure provisions of Instruction 5(C) to Item 103 of Regu-
lation S-K, regardless of whether the money involved is characterized as dam-
ages (as in the Superfund cases) or fines, has been superseded by Footnote 30
of Release No. 33-6835 (May 18, 1989) and the letter to Thomas A. Cole (Jan. 17,
1989). Footnote 30 and the Cole letter clarify that, while there are many ways a
Superfund “potential monetary sanction” may be triggered, including the stipu-
lated penalty clause in a remedial agreement, the costs anticipated to be
incurred under Superfund, pursuant to a remedial agreement entered into in the
normal course of negotiation with the EPA, generally are not “sanctions” within
Instruction 5(C) to Item 103. [July 3, 2008]

Question 105.02

Question: Does the reference in Instruction 5 to Item 103 to an administrative
or judicial proceeding arising under “local provisions” require disclosure of
environmental actions brought by a foreign government?

Answer: Yes. The reference in Instruction 5 to an administrative or judicial
proceeding arising under “local provisions” is sufficiently broad to require dis-
closure of environmental actions brought by a foreign government. [July 3,
2008]

Question 105.03

Question: Should a proceeding against an officer of the registrant, which could
require the registrant to indemnify the officer for damages, be considered a
proceeding in which the officer has a material interest adverse to the registrant
that should be disclosed pursuant to Instruction 4 to Item 103?

Answer: The mere possibility that a registrant may be required to indemnify an
officer for a material claim would not trigger disclosure pursuant to Instruction
4 to Item 103. Under state corporation law, indemnification is potentially avail-
able to any officer in any suit or proceeding in which the officer is named by

B-4



reason of the fact that the person is an officer of the registrant. Whether or not
an officer’s material interest is “adverse” to the registrant depends on the facts
and circumstances of each proceeding. [July 3, 2008]

Section 106. Item 201—Market Price of and Dividends on the
Registrant’s Common Equity and Related Stockholder Matters

Question 106.01

Question: Is the Item 201(d) disclosure required in Part II of Form 10-K, given
that Item 5 of Form 10-K indicates that the registrant is required to furnish the
information required under Item 201, or should the Item 201(d) disclosure be
included (or incorporated by reference) in Part III of Form 10-K given that Item
12 indicates that the registrant is required to furnish the information required
under Item 201(d)?

Answer: The Item 201(d) disclosure should be included in Part III, Item 12 of
Form 10-K. An issuer may rely on General Instruction G.3 to Form 10-K to
incorporate by reference the Item 201(d) disclosure from its proxy statement or
information statement, even if the issuer did not submit a compensation plan
for security holder action at its annual meeting of security holders. See Ameri-
can Bar Association (Jan. 30, 2004). [Mar. 13, 2007]

Question 106.02

Question: Is restricted stock that has been granted subject to forfeiture pur-
suant to an equity compensation plan reportable in the Item 201(d) Equity
Compensation Plan Information table?

Answer: No. Once issued, the shares of restricted stock that have been granted
subject to forfeiture are neither “to be issued upon exercise of outstanding
options, warrants and rights” (column (a)) nor “available for future issuance”
(column (c)). If the shares of restricted stock so granted are later forfeited,
however, they would be reportable in column (c) until granted again. [Mar. 13,
2007]

Question 106.03

Question: Should shares that may be issued under performance share awards
if specified targets are met and shares that are credited as phantom shares
under a deferred compensation plan be reported in column (a) of the Equity
Compensation Plan Information table as securities to be issued upon exercise
of outstanding options, warrants and rights?

Answer: Yes. Shares that may be issued under performance share awards if
specified targets are met (i.e., an award denominated in shares has been made,
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but no shares will be issued until the performance targets are met), and shares
credited as phantom shares under a deferred compensation plan that will be
issued as actual shares upon termination of employment, must be reported in
column (a). A footnote to the table should describe the nature of the awards
and explain that the weighted-average exercise price in column (b) does not
take these awards into account. If the number of shares subject to these awards
overstates expected dilution (such as where the award reflects the maximum
number of shares to be awarded under best-case targets that are unlikely to be
achieved), the footnote can address that situation. [Mar. 13, 2007]

Question 106.04

Question: A company maintains an employee stock purchase plan covered by
Section 423 of the Internal Revenue Code, under which there are outstanding
rights to purchase company common stock at a floating exercise price (85% of
the lower of (i) market price at the start of the purchase period or (ii) market
price at the future close of the purchase period). How should the company
report the shares subject to these outstanding rights in the Equity Compensa-
tion Plan Information table?

Answer: Shares subject to these outstanding rights should be reported in
column (c) of the Equity Compensation Plan Information table, together with
other shares remaining issuable under the plan. A footnote should disclose the
total number of shares remaining available, as well as the number of shares
subject to purchase during any current purchase period. Shares subject to the
outstanding rights should not be reported in column (a) as subject to out-
standing options. [Mar. 13, 2007]

Question 106.05

Question: Column (a) of the Equity Compensation Plan Information table
requires disclosure of the number of securities to be issued upon exercise of
outstanding options, warrants and rights, and column (b) requires disclosure of
the weighted-average exercise price of these outstanding instruments. If some
of a company’s outstanding rights can be exercised for no consideration, and
therefore their inclusion substantially reduces the weighted-average exercise
price, how does the company disclose this information in the table?

Answer: In this circumstance, the company should include footnote disclosure
of this fact and the footnote should include the weighted-average exercise price
of the outstanding instruments excluding those that can be exercised for no
consideration. [Mar. 13, 2007]
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Question 106.06

Question: May a registrant plot monthly or quarterly returns in the perform-
ance graph required by Item 201(e)?

Answer: A registrant may plot monthly or quarterly returns provided that each
return is plotted at the same interval, and the annual changes in cumulative
total return are reflected clearly. [Mar. 13, 2007]

Question 106.07

Question: How should a registrant that presents in the performance graph a
self-constructed peer or market capitalization index weight the returns of the
component entities of that index?

Answer: A registrant that presents a self-constructed peer or market capital-
ization index should weight the returns of the component entities of that index
according to their market capitalization as of the beginning of each period for
which a return is indicated. [Mar. 13, 2007]

Question 106.08

Question: May a registrant-constructed peer or market capitalization index
exclude the registrant?

Answer: Yes. [Mar. 13, 2007]
Question 106.09

Question: May issuers choose between using the price shown in the registra-
tion statement for an initial public offering, the opening price on the first trad-
ing day, or the closing market price on the first trading day when preparing the
performance graph?

Answer: No. The issuer should use the closing market price at the end of the
first trading day. [Mar. 13, 2007]

Question 106.10

Question: Is the performance graph required to be included in Form 10-K,
given that Item 5 of Form 10-K indicates that the registrant is required to fur-
nish the information required under Item 201?

Answer: No. Instruction 7 to Item 201(e) specifies that the performance graph
need not be provided in any filings other than an annual report to security hold-
ers required by Exchange Act Rule 14a-3 or Exchange Act Rule 14c-3 that pre-
cedes or accompanies a registrant’s proxy statement or information statement
relating to an annual meeting of security holders at which directors are to be
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elected (or a special meeting or written consents in lieu of such meeting).
[Mar. 13, 2007]

Question 106.11

Question: If a company includes the performance graph in its Form 10-K, can
the company omit the performance graph from its annual report to share-
holders required under Exchange Act Rule 14a-3 or Rule 14c¢-3?

Answer: The performance graph is required to be in the annual report to
shareholders pursuant to Exchange Act Rule 14a-3 or Rule 14¢-3, so unless the
company is using a “Form 10-K wrap” approach to satisfy the requirements of
Rule 14a-3 or Rule 14c-3, the inclusion of the performance graph in the
Form 10-K would not satisfy these requirements. [Mar. 13, 2007]

Question 106.12

Question: May a registrant include the performance graph in the proxy state-
ment?

Answer: Yes, provided that the performance graph is also included in the
annual report that accompanies or precedes the proxy statement and therefore
complies with Exchange Act Rules 14a-3 or 14c-3. [Mar. 13, 2007]

Section 107. Item 202—Description of Registrant’s Securities
Question 107.01

Question: Items 202(a)(1)(x) and (xi) require disclosure of certain restrictions
on ownership of the registrant’s securities. Are the purchase and sale
restrictions imposed by Section 16 of the Exchange Act the types of restrictions
required to be disclosed under these items?

Answer: No. [July 3, 2008]

Section 108. Item 301—Selected Financial Data
Question 108.01

Question: Item 301 of Regulation S-K requires a foreign private issuer to dis-
close the exchange rate into U.S. currency of the foreign currency in which the
financial statements are denominated. For purposes of this requirement, Item
301 provides that the rate of exchange means the noon buying rate in New York
City for cable transfers in foreign currencies as certified for customs purposes
by the Federal Reserve Bank of New York. The Federal Reserve Bank of New
York has recently ceased publishing these exchange rates on its web site. What
source of exchange rate information must be used for purposes of Item 3017
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Answer: Although the Federal Reserve Bank of New York is no longer publish-
ing the foreign exchange rates on its web site, it is still certifying them for cus-
toms purposes. The Board of Governors of the Federal Reserve Bank publishes
these exchange rates on a weekly basis on its web site at
http://www.federalreserve.gov/releases/h10/Update. You should use this source
of exchange rate information for purposes of Item 301 of Regulation S-K.
[Apr. 24, 2009]

Section 109. Item 302—Supplementary Financial Information
None

Section 110. Item 303—Management’s Discussion and Analysis of
Financial Condition and Results of Operations

Question 110.01

Question: Is a smaller reporting company that has not had revenues from
operations in the fiscal periods for which financial statements are furnished in
the disclosure document permitted to provide the “plan of operation”
information previously required of similarly situated small business issuers by
Item 303(a) of former Regulation S-B, in lieu of the “Management’s Discussion
and Analysis of Financial Condition and Results of Operations” required of all
companies by Item 303 of Regulation S-K, as modified by paragraph (d) for
smaller reporting companies?

Answer: No. The smaller reporting company must satisfy the requirements of
Item 303 of Regulation S-K. It should be noted, however, that MD&A disclosure
of a company without recent revenues frequently reads very similarly to the
disclosure previously required of small business issuers under Item 303(a) of
former Regulation S-B. [July 3, 2008]

Section 111. Item 304—Changes in and Disagreements with
Accountants on Accounting and Financial Disclosure

Question 111.01

Question: If a registrant’s principal accountant resigns, declines to stand for
re-election or is dismissed, Items 304(a)(1)(iv) and (v) require the registrant to
disclose any disagreements and reportable events during the registrant’s two
most recent fiscal years and any “subsequent interim period” preceding the
resignation, declination or dismissal. For purposes of this requirement, what
period of time does “subsequent interim period” cover?

Answer: The “subsequent interim period” is the period from the end of the
registrant’s most recent fiscal year through the date of the former principal
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accountant’s resignation, declination to stand for re-election or dismissal. This
period is not limited to the end of the most recent fiscal quarterly period. Sim-
ilarly, the “subsequent interim period” referred to in Item 304(a)(2), which
requires disclosure of the engagement of a new principal accountant, is the
period from the end of the registrant’s most recent fiscal year through the date
on which the new principal accountant is engaged. [Jan. 14, 2011]

Question 111.02

Question: Item 304(a)(1)(iv) requires affirmative disclosure if there are no
disagreements. If a registrant has no reportable events, is the registrant
required to disclose that fact?

Answer: No. [Jan. 14, 2011]
Question 111.03

Question: During the two most recent fiscal years and subsequent interim
period, the principal accountant advised the registrant that internal controls
necessary to develop reliable financial statements did not exist, and the
remediation of the internal control deficiency or deficiencies occurred before
the end of the subsequent interim period. Is the registrant still required to dis-
close, pursuant to Item 304(a)(1)(v)(A), that the former principal accountant
advised the registrant that the internal controls necessary for the registrant to
develop reliable financial statements do not exist?

Answer: Yes. The fact that the remediation occurred before the end of the
subsequent interim period does not relieve the registrant of its disclosure
obligation pursuant to Item 304(a)(1)(v)(A). [Jan. 14, 2011]

Question 111.04

Question: Under Item 304(a)(1)(v)(A), is a registrant required to disclose
whether, during the two most recent fiscal years and any subsequent interim
period, the former principal accountant advised that there was a “material
weakness” or “significant deficiency” in internal control over financial report-
ing, as those terms are defined in Rule 1-02(a)(4) of Regulation S-X?

Answer: A “material weakness” is defined as “a deficiency, or combination of
deficiencies, in internal control over financial reporting...such that there is a
reasonable possibility that a material misstatement of the registrant’s annual or
interim financial statements will not be prevented or detected on a timely
basis.” Advising the registrant that there is a material weakness in internal con-
trol over financial reporting is, for purposes of Item 304(a)(1)(v)(A), equivalent
to advising the registrant that the “internal controls necessary for the registrant
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to develop reliable financial statements do not exist.” Consequently, if the
former principal accountant advised the registrant that there was a material
weakness, then the registrant has a reportable event under Item

304(2)(D(V)(A).

By contrast, if the former principal accountant advised the registrant that one
or more significant deficiencies in internal control over financial reporting
existed, but did not also advise that there was a material weakness, then that
would not be a reportable event under Item 304(a)(1)(v)(A). However, the fac-
tors that led to a significant deficiency could result in the conclusion that there
are other reportable events that require disclosure. For example, the former
principal accountant may have determined that, because of the significant defi-
ciency, there was a need to significantly expand the scope of the audit, which
could, in appropriate circumstances, create a reportable event under Item
304(a)(1)(v)(C). [Jan. 14, 2011]

Question 111.05

Question: A registrant’s principal accountant issued an audit report on the
registrant’s financial statements in the last two fiscal years containing an
explanatory paragraph regarding a registrant’s ability to continue as a going
concern. Is this required to be disclosed under Item 304(a)(1)(ii)?

Answer: Yes. The explanatory paragraph represents a modification of the prin-
cipal accountant’s audit report for an uncertainty, thereby requiring disclosure
under Item 304(a)(1)(ii). [Jan. 14, 2011]

Question 111.06

Question: A registrant’s principal accountant issued a report on the registrant’s
internal control over financial reporting in the last two fiscal years containing
an explanatory paragraph, adverse opinion or a disclaimer of opinion. Is this
required to be disclosed under Item 304(a)(1)(ii)?

b [3

Answer: No. Item 304(a)(1)(ii) refers only to the principal accountant’s “report
on the financial statements.” Registrants can voluntarily disclose information
about reports on internal control over financial reporting; however, if such
reports contain an adverse opinion with respect to the effectiveness of internal
control over financial reporting, then that would be reportable pursuant to Item
304(a)(1)(v)(A). See Question 111.04. [Jan. 14, 2011]

Question 111.07

Question: If a principal accountant resigns, declines to stand for re-election or
is dismissed because its registration with the PCAOB has been revoked, should
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the registrant disclose this fact when filing an Item 4.01 Form 8-K to report a
change in certifying accountant?

Answer: Yes. Disclosure of the revocation of the accountant’s PCAOB registra-
tion is necessary to understanding the required disclosure with respect to
whether the former accountant resigned, declined to stand for re-election or
was dismissed. [Jan. 14, 2011]

Section 112. Item 305—Quantitative and Qualitative Disclosures about
Market Risk

Question 112.01
Question: Is a registrant required to include Item 305 market risk disclosure in
its Form 10-Q?

Answer: A registrant does not have to include Item 305 disclosure in its
Form 10-Q unless there is a material change to the Item 305 information dis-
closed in its most recently filed Form 10-K. [July 3, 2008]

Section 113. Item 306 [Reserved]

None

Section 114. Item 307—Disclosure Controls and Procedures
None

Section 115. Items 308 and 308T—Internal Control over Financial
Reporting

Question 115.01
Question: Is a Form 11-K required to include internal control reports?
Answer: No. [tem 308 does not apply to Form 11-K. [July 3, 2008]

Question 115.02

Question: In annual reports for fiscal years ending on or after December 15,
2007 but before December 15, 2009, non-accelerated filers are required to provide
management’s report on internal control over financial reporting pursuant to
Item 308T of Regulation S-K. The report is deemed not to be “filed” for purposes
of Section 18 of the Exchange Act, unless the company specifically states that the
report is to be considered “filed” under the Exchange Act or incorporates it by
reference into a filing under the Securities Act or the Exchange Act. Does a non-
accelerated filer’s failure to provide management’s report in its Form 10-K under
Item 308T(a) affect its form eligibility or the ability to use Rule 144?

Answer: It is the Division’s view that the failure to provide this management
report renders the annual report materially deficient. As a result, if management
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did not complete the evaluation and provide the report as required by Item
308T(a), the company would not be timely or current in its Exchange Act
reporting. This would result in the company not being eligible to file new Form
S-3 or Form S-8 registration statements and the loss of the availability of Rule
144. Because the filing of the Form 10-K constitutes the Section 10(a)(3) update
for any effective Forms S-3 or S-8, the company also would be required to sus-
pend any sales under already effective registration statements.

However, if the company subsequently amends its Form 10-K to provide man-
agement’s report on whether or not internal control is effective, the company
can file new Forms S-8 and resume making sales under already effective Forms
S-8, and shareholders can avail themselves of Rule 144 (assuming all other
conditions to use of the form or rule are satisfied). This would be the case
regardless of whether management reached an effective or ineffective con-
clusion about its internal control. Although amending the Form 10-K to provide
management’s report may result in the company becoming current, it would
remain untimely and would not be eligible to file new Forms S-3. [July 3, 2008]

Section 116. Item 401—Directors, Executive Officers, Promoters and
Control Persons

Question 116.01

Question: Should the Item 401(b) information presented in the Form 10-K be

furnished for current officers, rather than for those officers who held such posi-
tions during the last fiscal year?

Answer: Yes. [July 3, 2008]
Question 116.02

Question: Does Item 401(e) information with respect to executive officers
need to be included in proxy statements if it is included separately in the
Form 10-K?

Answer: No. Although Instruction 3 to Item 401(b) does not refer to Item
401(e), which requires disclosure about business experience, Item 401(e)
information need not be included in the proxy statement if it is presented in the
Form 10-K. [July 3, 2008]
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Question 116.03

Question: Is Item 401(f) applicable to persons in the “significant employee”
category of Item 401(c)?

Answer: Item 401(f) is not applicable to persons in the “significant employee”
category of Item 401(c), unless such persons are de facto executive officers.
[July 3, 2008]

Question 116.04

Question: Is Item 401(f)(1) disclosure required for legal proceedings in foreign
countries?

Answer: Yes. Item 401(f)(1) requires disclosure regarding petitions filed under
the “[flederal bankruptcy laws or any state insolvency law.” This item should be
interpreted to require disclosure regarding comparable events in foreign coun-
tries (except in the unusual situation where it is not material). For example,
disclosure should be provided when a director of a U.S. public company is also
the CEO of a non-U.S. company and a receiver is appointed for the non-U.S.
company. [July 3, 2008]

Question 116.05

Question: For each director and nominee, Item 401(e)(1) requires disclosure of
such person’s “specific experience, qualifications, attributes or skills” that led
the board to conclude that such person should serve as a director at the time
that a filing containing the disclosure is made. May a company provide these
disclosures on a group basis if the directors or nominees share similar charac-
teristics, such as all of them are audit committee financial experts or all of them
are current or former CEOs of major companies?

Answer: No. The disclosure of each director or nominee’s experience, qual-
ifications, attributes or skills must be provided on an individual basis. For each
person, a company must disclose why the person’s particular and specific
experience, qualifications, attributes or skills led the board to conclude that
such person should serve as a director of the company, in light of the compa-
ny’s business and structure, at the time that a filing containing the disclosure is
made. For example, it would not be sufficient to disclose simply that a person
should serve as a director because he or she is an audit committee financial
expert. Instead, a company should describe the particular and specific experi-
ence, qualifications, attributes or skills that led the board to conclude that this
particular person should serve as a director at the time that a filing containing
the disclosure is made. [Jan. 20, 2010]
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Question 116.06

Question: Under Item 401(e)(1), how should a company with a classified board
disclose why a director’s particular and specific experience, qualifications,
attributes or skills led the board to conclude that the person should serve as a
director at the time that a filing containing the disclosure is made, if the direc-
tor is not up for re-election at the upcoming shareholders’ meeting?

Answer: Because the composition of the entire board is important information
for shareholder voting decisions, the purpose of this disclosure requirement is
to elicit current information about all directors on the board, including on
classified boards. For each director who is not up for re-election, the evaluation
of the director’s particular and specific experience, qualifications, attributes or
skills and the conclusion as to why the director should continue serving on the
board, should be as of the time that a filing containing the disclosure is made.
For some boards of directors, particularly those that do not conduct annual
self-evaluations, this may require implementing additional disclosure controls
and procedures to ensure that such information about directors who are not up
for re-election at the upcoming shareholders’ meeting is recorded, processed,
summarized and reported within the time periods specified in the Commission’s
rules and forms. [Jan. 20, 2010]

Question 116.07

Question: Instruction 3 to Item 401(a) provides that if the information called
for by paragraph (a) is being presented in a proxy or information statement, no
information need be given respecting any director whose term of office as a
director will not continue after the meeting to which the statement relates. Is
Item 401(e) disclosure required with respect to any director to whom this
Instruction applies?

Answer: No. Item 401(e) disclosure is not required for any director for whom
the company is not required to provide Item 401(a) disclosure. [Feb. 16, 2010]

Question 116.08
Withdrawn July 8, 2011
Question 116.09

Question: Is a company required to include Item 401(e) information about a
director’s business experience if the director is appointed by holders of a class
of preferred stock?

Answer: Yes. In this situation, the company may either provide the same
information about this director as it would directors nominated by the board or
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disclose that the preferred shareholder has advised the company that the share-
holder has appointed this director because of [the Item 401(e) information
provided to the company by the shareholder that the company would then
include in its filing]. [Mar. 4, 2011]

Question 116.10

Question: Pursuant to Instruction 3 of Item 401(a), an issuer omits from its
proxy statement Item 401(a) and Item 401(e) information with respect to direc-
tors whose terms will not continue after the annual shareholders’ meeting. Is
this information nevertheless required to be included in a Form 10-K that
incorporates its Part III information by reference from the proxy statement?

Answer: No. If an issuer provides its Form 10-K, Part III information by
incorporation by reference from the proxy statement and the issuer files its
definitive proxy statement within 120 days of its fiscal year-end, then the issuer
may rely on Instruction 3 to Item 401(a) to omit, from both the proxy statement
and the Form 10-K, Item 401(a) and Item 401(e) information with respect to
directors whose terms will not continue after the annual shareholders’ meeting.
If an issuer includes Item 401(a) and Item 401(e) information directly in Part III
of Form 10-K, the issuer must provide such information about all current direc-
tors, including those directors whose terms will not continue after the annual
shareholders’ meeting. [July 8, 2011]

Section 117. Item 402(a)—Executive Compensation; General
Question 117.01

Question: When a company that is in the process of restating its financial
statements has not filed its Form 10-K for the fiscal year ended December 31,
2005, must the company comply with the 2006 Executive Compensation Rules
when it ultimately files the Form 10-K for the fiscal year ended December 31,
20057

Answer: The company is not required to comply with the 2006 Executive
Compensation rules in the Form 10-K for the fiscal year ended December 31,
2005. [Jan. 24, 2007]

Question 117.02

Question: If a company files a preliminary proxy statement under Exchange
Act Rule 14a-6 which omits the executive and director compensation disclosure
required by Item 402 of Regulation S-K, would the staff request a revised
preliminary proxy statement and deem that the 10-calendar day waiting period
specified in Rule 14a-6 does not begin to run until the required information is
filed?
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Answer: Yes. However, given that the executive and director compensation
rules were substantially revised in 2006, in a situation where a company that is
complying with the 2006 rules for the first time files a preliminary proxy state-
ment excluding the required executive and director compensation disclosure,
the staff will not request a revised preliminary proxy statement nor deem the
10-calendar day waiting period specified in Rule 14a-6 to be tolled, so long as:
(1) the omitted executive and director compensation disclosure is included in
the definitive proxy statement; (2) the omitted disclosure does not relate to the
matter or matters that caused the company to have to file preliminary proxy
materials; and (3) the omitted disclosure is not otherwise made available to the
public prior to the filing of the definitive proxy statement. [Feb. 12, 2007]

Question 117.03

Question: During 2009, a company recovers (or “claws-back”) a portion of an
executive officer’s 2008 bonus. How does this affect the company’s 2009 Item
402 disclosure for that executive officer?

Answer: The portion of the 2008 bonus recovered in 2009 should not be
deducted from 2009 bonus or total compensation for purposes of determining,
pursuant to Items 402(a)(3)(iii) and (iv), whether the executive is a named
executive officer for 2009. If the executive is a named executive officer for
2009, the Summary Compensation Table should report for the 2008 year, in the
Bonus column (column (d)) and Total column (column (j)), amounts that are
adjusted to reflect the “claw-back,” with footnote disclosure of the amount
recovered. As the instruction to Item 402(b) provides, if “necessary to an
understanding of the registrant’s compensation policies and decisions regarding
the named executive officers,” the Compensation Discussion and Analysis
should discuss the reasons for the “claw-back” and how the amount recovered
was determined. [Aug. 14, 2009]

Question 117.04

Question: During 2009, a company grants an equity award to an executive offi-
cer. The same award is forfeited during 2009 because the executive officer
leaves the company. Should the grant date fair value of this award be included
for purposes of determining 2009 total compensation and identifying 2009
named executive officers?

Answer: Yes. [Jan. 20, 2010]

Question 117.05

Question: A registrant with a calendar fiscal year end has filed a Securities Act
registration statement (or post-effective amendment) for which it seeks effec-
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tiveness after December 31, 2009 but before its 2009 Form 10-K is due. Must it
include Item 402 disclosure for 2009 in the registration statement before it can
be declared effective?

Answer: If the registration statement is on Form S-1, then it must include Item
402 disclosure for 2009 before it can be declared effective. This is because 2009
is the last completed fiscal year. Part I, Item 11(1) of Form S-1 specifically
requires Item 402 information in the registration statement, which includes
Summary Compensation Table disclosure for each of the registrant’s last three
completed fiscal years and other disclosures for the last completed fiscal year.
General Instruction VII of Form S-1, which permits a registrant meeting certain
requirements to incorporate by reference the Item 11 information, does not
change this result because the registrant has not yet filed its Form 10-K for the
most recently completed fiscal year.

On the other hand, Form S-3’s information requirements are satisfied by
incorporating by reference filed and subsequently filed Exchange Act docu-
ments; for example, there is no specific line item requirement in Form S-3 for
Item 402 information. Accordingly, a non-automatic shelf registration statement
on Form S-3 can be declared effective before the Form 10-K is due. Securities
Act Forms C&DI 123.01 addresses the situation in which a company requests
effectiveness for a non-automatic shelf registration statement on Form S-3
during the period between the filing of the Form 10-K and the definitive proxy
statement. [Feb. 16, 2010]

Question 117.06

Question: An individual who was the company’s principal financial officer for
part of the last completed fiscal year was serving the company as an executive
officer in a different capacity at the end of that year, and was among the
company’s three most highly compensated executive officers. Does the com-
pany include this individual as a named executive officer pursuant to Item
402(a)(3)(iii), as one of its three most highly compensated executive officers
other than the principal executive officer and principal financial officer who
were serving as executive officers at the end of the last completed fiscal year?

Answer: No. The company includes this individual as a named executive offi-
cer pursuant to Item 402(a)(3)(ii), as an individual who served as principal
financial officer during the fiscal year. The company identifies its three most
highly compensated executive officers pursuant to Item 402(a)(3)(iii) from
among individuals serving as executive officers at the end of the last completed
fiscal year who did not serve as its principal executive officer or principal
financial officer at any time during that year. [June 4, 2010]
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Question 117.07

Question: Item 402(a)(6)(ii) provides that “registrants may omit information
regarding group life, health, hospitalization, or medical reimbursement plans
that do not discriminate in scope, terms or operation, in favor of executive offi-
cers or directors of the registrant and that are available generally to all salaried
employees.” Does this provision also apply to a disability plan that satisfies
these nondiscrimination conditions?

Answer: Yes. To the extent that the disability plan provides benefits not related
to termination of employment, a registrant may rely on Item 402(a)(6)(ii) to
omit information regarding the disability plan. To the extent that the disability
plan provides benefits related to termination of employment, a registrant may
rely on Instruction 5 to Item 402(j) to omit information regarding the disability
plan. [July 8, 2011]

Section 118. Item 402(b)—Executive Compensation; Compensation
Discussion and Analysis

Question 118.01

Question: Is the guidance regarding Compensation Discussion and Analysis
disclosure concerning option grants that is provided in Section II.A.2 of Secu-
rities Act Release No. 8732A applicable to other forms of equity compensation?

Answer: The same disclosure provisions governing required disclosure about
option grants also govern disclosure about restricted stock and other non-
option equity awards. This includes the example of potential material
information identified in Item 402(b)(2)(iv) of Regulation S-K, which indicates
that it may be appropriate to discuss how the determination is made as to when
awards are granted, including awards of equity-based compensation such as
options. [Jan. 24, 2007]

Question 118.02

Question: In presenting Compensation Discussion and Analysis disclosure
about prior option grant programs, plans or practices, are companies required
to provide disclosures about programs, plans or practices that occurred outside
the scope of the information contained in the tables and otherwise disclosed
pursuant to Item 402 (including periods before and after the information con-
tained in the tables and otherwise disclosed pursuant to Item 402)?

Answer: Yes, in certain cases, depending on a company’s particular circum-
stances, disclosure may be required as contemplated by Instruction 2 to Item
402(b) of Regulation S-K. [Jan. 24, 2007]
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Question 118.03

Question: Are companies required to include disclosure about programs, plans
or practices relating to option grants in the Compensation Discussion and
Analysis disclosure for their first fiscal year ending on or after December 15,
2006, or is this disclosure only required for future fiscal periods?

Answer: Companies are required to include disclosure about programs, plans
or practices relating to option grants in the Compensation Discussion and
Analysis disclosure for fiscal years ending on or after December 15, 20006, as
well as any other periods where necessary as contemplated by Instruction 2 to
Item 402(b) of Regulation S-K. [Jan. 24, 2007]

Question 118.04

Question: How does a company determine if it may omit disclosure of
performance target levels or other factors or criteria under Instruction 4 to Item
402(b)?

Answer: A company should begin its analysis of whether it is required to dis-
close performance targets by addressing the threshold question of materiality in
the context of the company’s executive compensation policies or decisions. If
performance targets are not material in this context, the company is not
required to disclose the performance targets. Whether performance targets are
material is a facts and circumstances issue, which a company must evaluate in
good faith.

A company may distinguish between qualitative/subjective individual perform-
ance goals (e.g., effective leadership and communication) and quantitative/
objective performance goals (e.g., specific revenue or earnings targets). There is
no requirement that a company provide quantitative targets for what are
inherently subjective or qualitative assessments—for example, how effectively
the CEO demonstrated leadership.

When performance targets are a material element of a company’s executive
compensation policies or decisions, a company may omit targets involving con-
fidential trade secrets or confidential commercial or financial information only
if their disclosure would result in competitive harm. A company should use the
same standard for evaluating whether target levels (and other factors or cri-
teria) may be omitted as it would use when making a confidential treatment
request under Securities Act Rule 406 or Exchange Act Rule 24b-2; however, no
confidential treatment request is required to be submitted in connection with
the omission of a performance target level or other factors or criteria.
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To reach a conclusion that disclosure would result in competitive harm, a
company must undertake a competitive harm analysis taking into account its
specific facts and circumstances and the nature of the performance targets. In
the context of the company’s industry and competitive environment, the com-
pany must analyze whether a competitor or contractual counterparty could
extract from the targets information regarding the company’s business or busi-
ness strategy that the competitor or counterparty could use to the company’s
detriment. A company must have a reasoned basis for concluding, after consid-
eration of its specific facts and circumstances, that the disclosure of the targets
would cause it competitive harm. The company must make its determination
based on the established standards for what constitutes confidential commer-
cial or financial information, the disclosure of which would cause competitive
harm. These standards have largely been addressed in case law, including
National Parks and Conservation Association v. Morton, 498 F.2d 765 (D.C.
Cir. 1974); National Parks and Conservation Association v. Kleppe, b47 F.2d
673 (D.C. Cir. 1976); and Critical Mass Energy Project v. NRC, 931 F.2d 939
(D.C. Cir. 1991), vacated & reh’g en banc granted, 942 F.2d 799 (D.C. Cir. 1991),
grant of summary judgment to agency aff’d en banc, 975 F.2d 871 (D.C. Cir.
1992). To the extent that a performance target level or other factor or criteria
otherwise has been disclosed publicly, a company cannot rely on Instruction 4
to withhold the information.

The competitive harm standard is the only basis for omitting performance tar-
gets if they are a material element of the registrant’s executive compensation
policies or decisions.

Because Compensation Discussion and Analysis will be subject to staff review,
a company may be required to demonstrate that withholding target information
meets the confidential treatment standard, and will be required to disclose the
information if that standard is not met. Finally, a company that relies on
Instruction 4 to omit performance targets is required by the instruction to dis-
cuss how difficult it will be for the executive or how likely it will be for the
company to achieve the undisclosed target level or other factor or criteria.
[July 3, 2008]

Question 118.05

Question: Item 402(b)(2)(xiv) provides, as an example of material information
to be disclosed in the Compensation Discussion and Analysis, depending on the
facts and circumstances, “[w]hether the registrant engaged in any benchmark-
ing of total compensation, or any material element of compensation, identifying

B-21



the benchmark and, if applicable, its components (including component
companies).” What does “benchmarking” mean in this context?

Answer: In this context, benchmarking generally entails using compensation
data about other companies as a reference point on which—either wholly or in
part—to base, justify or provide a framework for a compensation decision. It
would not include a situation in which a company reviews or considers a broad-
based third-party survey for a more general purpose, such as to obtain a general
understanding of current compensation practices. [July 3, 2008]

Question 118.06 [same as Question 133.08]

Question: Regarding the role of compensation consultants in determining or
recommending the amount or form of executive and director compensation, on
what basis should a company differentiate between the requirements of
Item 407(e)(3)(iii) and Item 402(b)’s Compensation Discussion and Analysis
disclosure?

Answer: The information regarding “any role of compensation consultants in
determining or recommending the amount or form of executive and director
compensation” required by Item 407(e)(3)(iii) is to be provided as part of the
company’s Item 407(e)(3) compensation committee disclosure. See Release 33-
8732A at Section V.D, Corporate Governance Disclosure. If a compensation
consultant plays a material role in the company’s compensation-setting practi-
ces and decisions, then the company should discuss that role in the Compensa-
tion Discussion and Analysis section. [July 3, 2008]

Question 118.07

Question: In Compensation Discussion and Analysis (CD&A), is a company
required to discuss executive compensation, including performance target lev-
els, to be paid in the current year or in future years?

Answer: No. The CD&A covers only compensation “awarded to, earned by, or
paid to the named executive officers.” Although Instruction 2 to Item 402(b)
provides that the CD&A should also cover actions regarding executive compen-
sation that were taken after the registrant’s last fiscal year’s end, such dis-
closure requirement is limited to those actions or steps that could “affect a fair
understanding of the named executive officer’'s compensation for the last fiscal
year.” [Mar. 4, 2011]

Question 118.08

Question: Instruction 5 to Item 402(b) provides that “[d]isclosure of target
levels that are non-GAAP financial measures will not be subject to Regulation G
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and Item 10(e); however, disclosure must be provided as to how the number is
calculated from the registrant’s audited financial statements.” Does this
instruction extend to non-GAAP financial information that does not relate to
the disclosure of target levels, but is nevertheless included in Compensation
Discussion & Analysis (“CD&A”) or other parts of the proxy statement—for
example, to explain the relationship between pay and performance?

Answer: No. Instruction 5 to Item 402(b) is limited to CD&A disclosure of tar-
get levels that are non-GAAP financial measures. If non-GAAP financial meas-
ures are presented in CD&A or in any other part of the proxy statement for any
other purpose, such as to explain the relationship between pay and perform-
ance or to justify certain levels or amounts of pay, then those non-GAAP finan-
cial measures are subject to the requirements of Regulation G and Item 10(e) of
Regulation S-K.

In these pay-related circumstances only, the staff will not object if a registrant
includes the required GAAP reconciliation and other information in an annex to
the proxy statement, provided the registrant includes a prominent cross-
reference to such annex. Or, if the non-GAAP financial measures are the same
as those included in the Form 10-K that is incorporating by reference the proxy
statement’s Item 402 disclosure as part of its Part III information, the staff will
not object if the registrant complies with Regulation G and Item 10(e) by
providing a prominent cross-reference to the pages in the Form 10-K containing
the required GAAP reconciliation and other information. [July 8, 2011]

Question 118.09

Question: Instruction 5 to Item 402(b) provides that “[d]isclosure of target
levels that are non-GAAP financial measures will not be subject to Regulation G
and Item 10(e) of Regulation S-K; however, disclosure must be provided as to
how the number is calculated from the registrant’s audited financial
statements.” Does this instruction extend to the disclosure of the actual results
of the non-GAAP financial measure that is used as a target?

Answer: Yes, provided that this disclosure is made in the context of a dis-
cussion about target levels. [May 16, 2013]

Section 119. Item 402(c)—Executive Compensation; Summary
Compensation Table

Question 119.01

Question: If a person that was not a named executive officer in fiscal years 1
and 2 became a named executive officer in fiscal year 3, must compensation
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information be disclosed in the Summary Compensation Table for that person
for all three fiscal years?

Answer: No, the compensation information only for fiscal year 3 need be pro-
vided in the Summary Compensation Table. [Jan. 24, 2007]

Question 119.02

Question: Should a discretionary cash bonus that was not based on any per-
formance criteria be reported in the Bonus column (column (d)) of the Sum-
mary Compensation Table pursuant to Item 402(c)(2)(iv) or in the Non-equity
Incentive Plan Compensation column (column (g)) pursuant to Item
402(c)(2)(vii)?

Answer: The bonus should be reported in the Bonus column (column (d)). In
order to be reported in the Non-equity Incentive Plan Compensation column
(column (g)) pursuant to Item 402(c)(2)(vii), the bonus would have to be pur-
suant to a plan providing for compensation intended to serve as incentive for
performance to occur over a specified period that does not fall within the scope
of Financial Accounting Standards Board Statement of Financial Accounting
Standards No. 123 (revised 2004), Share-Based Payment (“FAS 123R”). The
outcome with respect to the relevant performance target must be substantially
uncertain at the time the performance target is established and the target is
communicated to the executives. The length of the performance period is not
relevant to this analysis, so that a plan serving as an incentive for a period less
than a year would be considered an incentive plan under Item 402(a)(6)(iii).
Further, amounts earned under a plan that meets the definition of a non-equity
incentive plan, but that permits the exercise of negative discretion in determin-
ing the amounts of bonuses, generally would still be reportable in the Non-
equity Incentive Plan Compensation column (column (g)). The basis for the use
of various targets and negative discretion may be material information to be
disclosed in the Compensation Discussion and Analysis. If, in the exercise of
discretion, an amount is paid over and above the amounts earned by meeting
the performance measure in the non-equity incentive plan, that amount should
be reported in the Bonus column (column (d)). [Jan. 24, 2007]

Question 119.03

Question: Instruction 2 to Item 402(c)(2)(iii) and (iv) provides that companies
are to include in the Salary column (column (c)) or the Bonus column (column
(d) any amount of salary or bonus forgone at the election of a named executive
officer under which stock, equity-based, or other forms of non-cash compensa-
tion have been received instead by the named executive officer. In a situation
where the value of the stock, equity-based or other form of non-cash compensa-
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tion is the same as the amount of salary or bonus foregone at the election of the
named executive officer, does this mean the amounts are only reported in the
Salary or Bonus column and not in any other column of the Summary Compen-
sation Table?

Answer: Yes, under Instruction 2 to Item 402(c)(2)(iii) and (iv) the amounts
should be disclosed in the Salary or Bonus column, as applicable. The result
would be different if the amount of salary or bonus foregone at the election of
the named executive officer was less than the value of the equity-based
compensation received instead of the salary or bonus, or if the agreement pur-
suant to which the named executive officer had the option to elect settlement in
stock or equity-based compensation was within the scope of FAS123R (e.g., the
right to stock settlement is embedded in the terms of the award). In the former
case, the incremental value of an equity award would be reported in the Stock
Awards or Option Awards columns, and in the latter case the award would be
reported in the Stock Awards or Option Awards columns. In both of these spe-
cial cases, the amounts reported in the Stock Awards and Option Awards col-
umns would be the grant date fair value of the equity award, and footnote
disclosure should be provided regarding the circumstances of the awards.
Appropriate disclosure about equity-based compensation received instead of
salary or bonus must be provided in the Grants of Plan-Based Awards Table,
the Outstanding Equity Awards at Fiscal Year End Table and the Option
Exercises and Stock Vested Table. [May 17, 2013]

Question 119.04
Withdrawn Mar. 1, 2010
Question 119.05
Withdrawn Mar. 1, 2010
Question 119.06

Question: Instruction 3 to Item 402(c)(2)(viii) provides that where the amount
of the change in the actuarial present value of the accumulated pension benefit
computed pursuant to Item 402(c)(2)(viii)(A) is negative, the amount should be
disclosed by footnote but should not be reflected in the sum reported in the
Change in Pension Value and Nonqualified Deferred Compensation Earnings
column (column (h)). When a company aggregates all of the decreases and
increases in the value of a named executive officer’s individual pension plans,
should the company subtract negative values from positive values or should any
individual plan decreases be treated as a zero?

Answer: In applying this instruction, a company may subtract negative values
when aggregating the changes in the actuarial present values of the accumu-
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lated benefits under the plans, and apply the “no negative number” position of
the instruction for the final number after aggregating all plans. Under this
approach, if one plan had a $500 increase and another plan had a $200 decrease,
then the net change in the actuarial present value of the accumulated pension
benefits would be $300. [Jan. 24, 2007]

Question 119.07

Question: Item 402(c)(2)(ix)(A) and Instruction 4 to that item require a com-
pany to report as “All Other Compensation” perquisites and personal benefits if
the total amount exceeds $10,000, and to identify each such item by type,
regardless of the amount. If the $10,000 threshold is otherwise exceeded, must
a company list by type those perquisites and personal benefits as to which there
was no aggregate incremental cost to the company, or as to which the execu-
tive officer fully reimbursed the company for such cost?

Answer: If a perquisite or other personal benefit has no aggregate incremental
cost, it must still be separately identified by type. Any item for which an execu-
tive officer has actually fully reimbursed the company should not be considered a
perquisite or other personal benefit and therefore need not be separately identi-
fied by type. In this regard, for example, if a company pays for country club
annual dues as well as for meals and incidentals and an executive officer
reimburses the cost of meals and incidentals, then the company need not report
meals and incidentals as perquisites, although it would continue to report the
country club annual dues. If there was no such reimbursement, then the company
would need to also report the meals and incidentals as perquisites. [July 3, 2008]

Question 119.08

Question: Item 402(c)(2)(ix)(C) indicates that stock purchased at a discount
needs to be disclosed unless that discount is available generally to all security
holders or to all salaried employees. The compensation cost, if any, is com-
puted in accordance with FAS 123R. Footnote 221 to Securities Act Release No.
8732A seems to indicate that sometimes under FAS 123R there is no compensa-
tion cost. Does the footnote indicate that 423 plans must be disclosed?

Answer: No. Typically 423 plans need to be broad based and non-
discriminatory to qualify for preferential tax treatment, which would be within
the exception, even if they require some minimum of work hours—such as 10
hours a week—in order to be in the plan or the discount is larger than the 5%
example in the footnote. The footnote explains that even if there is some dis-
count, there may not be compensation cost under the accounting standard.
[Jan. 24, 2007]
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Question 119.09

Question: Item 402(c)(2)(ix)(G) requires disclosure of the dollar value of any
dividends when those amounts were not factored into the grant date fair value
required to be reported in the Grants of Plan-Based Awards Table. With regard
to the treatment of dividends, dividend equivalents or other earnings on equity
awards, is disclosure required in the All Other Compensation column (column
(1)) if disclosure was not previously provided in the Grants of Plan-Based
Awards Table for that named executive officer?

Answer: The company should analyze whether the dividends, dividend equiv-
alents or other earnings would have been factored into the grant date fair value
in accordance with FAS 123R. In this regard, the disclosure turns on how the
rights to the dividends are structured and whether or not that brings them
within the scope of FAS 123R for the purpose of the grant date fair value calcu-
lation. [Jan. 24, 2007]

Question 119.10

Question: Are deferred compensation payouts, lump sum distributions under
Section 401(k) plans and earnings on 401(k) plans required to be disclosed in
the Summary Compensation Table?

Answer: Non-qualified deferred compensation payouts are not disclosed in the
Summary Compensation Table, but are rather disclosed in the Aggregate With-
drawals/ Distributions column (column (e)) of the Nonqualified Deferred
Compensation Table. Lump sum distributions from 401(k) plans are not dis-
closed in the Summary Compensation Table, because the compensation that
was deferred into the 401(k) plan was already disclosed in the Summary Com-
pensation Table, as would be any company matching contributions. Earnings on
401(k) plans are not disclosed in the Summary Compensation Table because
the disclosure requirement only extends to above-market or preferential earn-
ings on non-qualified deferred compensation. [Jan. 24, 2007]

Question 119.11
Withdrawn Mar. 1, 2010
Question 119.12
Withdrawn Mar. 1, 2010
Question 119.13

Question: Item 402(c)(2)(ix)(D) requires disclosure in the “All Other Compen-
sation” column of the amount paid or accrued to any named executive officer
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pursuant to any plan or arrangement in connection with any termination of
such executive officer’s employment with the company or its subsidiaries, or a
change in control of the company. For this purpose, what standard applies for
determining whether such an amount is reportable because it is accrued?

Answer: Instruction 5 to Item 402(c)(2)(ix) states that for purposes of Item
402(c)(2)(ix)(D) an accrued amount is an amount for which payment has
become due. If the named executive officer’s performance necessary to earn an
amount is complete, it is an amount that should be disclosed. For example, if
the named executive officer has completed all performance to earn an amount,
but payment is subject to a six-month deferral in order to comply with Internal
Revenue Code Section 409A, the amount would be an accrued amount subject
to Item 402(c)(2)(ix)(D) disclosure. In contrast, if an amount will be payable
two years after a termination event if the named executive officer cooperates
with (or complies with a covenant not to compete with) the company during
that period, the amount is not reportable under Item 402(c)(2)(ix)(D) because
the executive officer's performance is still necessary for the payment to
become due. As noted in Footnote 217 to Securities Act Release No. 8732A,
such amounts that are payable in the future, as well as amounts reportable
under Item 402(c)(2)(ix)(D), are reportable under Item 402(j). [Aug. 8, 2007]

Question 119.14

Question: Where the instructions to the Summary Compensation Table requir-
ing footnote disclosure do not specifically limit the footnote disclosure to
compensation for the company’s last fiscal year, as do Instructions 3 and 4 to
Item 402(c)(2)(ix), must the footnote disclosure cover the other years reported
in the Summary Compensation Table?

Answer: If the instruction does not specifically limit footnote disclosure to
compensation for the company’s last fiscal year, footnote disclosure for the
other years reported in the Summary Compensation Table would be required
only if it is material to an investor’s understanding of the compensation
reported in the Summary Compensation Table for the company’s last fiscal
year. [July 3, 2008]

Question 119.15
Withdrawn Mar. 1, 2010
Question 119.16

Question: May a company provide the assumption information required by
Instruction 1 to Item 402(c)(2)(v) and (vi) for equity awards granted in the
company’s most recent fiscal year by reference to the Grants of Plan-Based
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Awards Table if the company chooses to report that assumption information in
that table?

Answer: Yes. [Mar. 1, 2010]
Question 119.17

Question: In 2008, a company enters into a retention agreement in which it
agrees to pay the CEO a cash retention bonus, conditioned on the CEO remain-
ing employed by the company through December 31, 2010. The cash retention
bonus is not a non-equity incentive plan award, as defined in Item 402(a)(6)(iii).
When is the cash retention bonus reportable in the company’s Summary Com-
pensation Table? When should it be discussed in Compensation Discussion and
Analysis?

Answer: The cash retention bonus is reportable in the Summary Compensation
Table for the year in which the performance condition has been satisfied. The
same analysis applies to any interest the company is obligated to pay on the
cash retention bonus, assuming the interest is not payable unless and until the
performance condition has been satisfied. Before the performance condition
has been satisfied, Instruction 4 to Item 402(c) would not require it to be
reported in the Summary Compensation Table as a bonus that has been earned
but deferred, and the bonus would not be reportable in the Nonqualified
Deferred Compensation Table. However, the company should discuss the cash
retention bonus in its Compensation Discussion and Analysis for 2008 and
subsequent years through completion of the performance necessary to earn it.
[July 3, 2008]

Question 119.18

Question: A person who was a named executive officer in year 1, but not in
year 2, will again be a named executive officer in year 3. Must compensation
information for this person be disclosed in the Summary Compensation Table
for all three fiscal years?

Answer: Yes. [May 29, 2009]
Question 119.19

Question: A person who is a named executive officer for year 1 is entitled to a
gross-up payment in respect of taxes on perquisites or other compensation
provided during the year. The tax gross-up payment is not payable by the
company until year 2. Is the tax gross-up payment reportable in the Summary
Compensation Table in year 1?
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Answer: Yes. To provide investors with a clearer view of all costs to the company
associated with providing the perquisites or other compensation for which tax
gross-up payments are being made, Item 402(c)(2)(ix)(B) disclosure of the tax
gross-up payment should be included in the Summary Compensation Table for the
same year as the related perquisites or other compensation. [May 29, 2009]

Question 119.20

Question: Instruction 3 to the Stock Awards and Option Awards columns
specifies that the value reported for awards subject to performance conditions
excludes the effect of estimated forfeitures. Does the grant date fair value
reported for awards subject to time-based vesting also exclude the effect of
estimated forfeitures?

Answer: Yes. The amount to be reported is the grant date fair value. FASB ASC
Paragraph 718-10-30-27 provides, in relevant part, that “service conditions that
affect vesting are not reflected in estimating the fair value of an award at the
grant date because those conditions are restrictions that stem from the forfeit-
ability of instruments to which employees have not yet earned the right.”
[Jan. 20, 2010]

Question 119.21

Question: In April 2010, a company grants an equity award to an executive
officer, and the terms of the award do not provide for acceleration of vesting if
the executive officer leaves the company. The grant date fair value of the award
is $1,000. In November 2010, the executive officer will leave the company, and
the company modifies the officer's same equity award to provide for accel-
eration of vesting upon departure. The fair value of the modified award, com-
puted under FASB ASC Topic 718, is $800, reflecting a decline in the company’s
stock price. What dollar amount is included in 2010 total compensation for
purposes of identifying 2010 named executive officers and reported in the
executive officer’s 2010 stock column with respect to this award if he will be a
named executive officer? How would the company report the equity award if
the award modification and executive’s departure occur in 2011?

Answer: Consistent with Instruction 2 to Item 402(c)(2)(v) and (vi), the
incremental fair value of the modified award, computed as of the modification
date in accordance with FASB ASC Topic 718, as well as the grant date fair
value of the original award must be reported in the 2010 stock column. Apply-
ing the guidance in paragraph 55-116 of FASB ASC Section 718-20-55,
incremental fair value is computed as follows: the fair value of the modified
award at the date of modification minus the fair value of the original award at
the date of modification equals the incremental fair value of the modified
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award. In this fact pattern, the fair value of the original award at the date of
modification is zero, because the executive officer left the company in
November and the original award would not have vested. Therefore, the
incremental fair value of the modified award is $800. As a result, the total
amount reported is $1,800, which reflects the two compensation decisions the
company made for this award in 2010. The same amount is included in 2010
total compensation for purposes of identifying the company’s 2010 named
executive officers pursuant to Items 402(a)(3)(iii) and (iv).

If the award modification and executive’s departure occur in 2011, the company
would report $1,000 in the 2010 stock column for the grant date fair value of the
original award. In the 2011 stock column, the company would report $800 for
the incremental fair value of the modified award. [Feb. 16, 2010]

Question 119.22

Question: During 2010, a company grants an annual incentive plan award to a
named executive officer. Because no right to stock settlement is embedded in
the terms of the award, the award is not within the scope of FASB ASC Topic
718. Therefore, it is a non-equity incentive plan award as defined in Rule
402(a)(6)(iii). The named executive officer elects to receive the award in stock.
Instruction 2 to Item 402(c)(2)(iii) and (iv) does not apply because the award is
an incentive plan award rather than a bonus. Should the company report the
award in the stock awards column (column (e)) or in the non-equity incentive
plan award column (column (g)) in its 2010 Summary Compensation Table?
How should the award be reported in the Grants of Plan-Based Awards Table?

Answer: The company should report the award in the non-equity incentive plan
award column (column (g)) of the Summary Compensation Table, reflecting the
compensation the company awarded, with footnote disclosure of the stock set-
tlement. Similarly, in the Grants of Plan-Based Awards Table, the company
should report the award in the estimated future payouts under non-equity
incentive plan awards columns (columns (c)-(e)). The stock received upon set-
tlement should not also be reported in the Grants of Plan-Based Awards Table
because that would double count the award. [Feb. 16, 2010]

Question 119.23

Question: During 2010, a company grants annual incentive plan awards to its
named executive officers. The awards permit the named executive officers to
elect payment of the award for 2010 performance in company stock rather than
cash, with the election to be made during the first 90 days of 2010. Such com-
pany stock will have a grant date fair value equal to 110% of the award that
would be paid in cash. One named executive officer elects stock payment, and
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the others do not. How is the award reported for the named executive officer
who elects stock payment? How is the award reported for the named executive
officers who receive cash payment?

Answer: For the named executive officer who elects stock payment, the award
is reported in the 2010 Summary Compensation Table and Grants of Plan-Based
Awards Table as an equity incentive award. This is the case even if the amount
of the award is not determined until early 2011 because all company decisions
necessary to determine the value of the award are made in 2010. For the named
executive officers who receive cash payment, the award is reported in the 2010
Summary Compensation Table and Grants of Plan-Based Awards Table as a
non-equity incentive plan award. [Feb. 16, 2010]

Question 119.24

Question: In 2010, a company grants an executive officer an equity incentive
plan award with a three-year performance period that begins in 2010. The equity
incentive plan allows the compensation committee to exercise its discretion to
reduce the amount earned pursuant to the award, consistent with Section
162(m) of the Internal Revenue Code. Under FASB ASC Topic 718, the fact that
the compensation committee has the right to exercise “negative” discretion may
cause, in certain circumstances, the grant date of the award to be deferred until
the end of the three-year performance period, after the compensation commit-
tee has determined whether to exercise its negative discretion. If so, when and
how should this award be reported in the Summary Compensation Table and
Grants of Plan-Based Awards Table? In what year should this award be
included in total compensation for purposes of determining if the executive
officer is a named executive officer?

Answer: Use of grant date fair value reporting in Item 402 generally assumes
that, as stated in FASB ASC Topic 718, “[t]he service inception date usually is
the grant date.” The service inception date may precede the grant date, how-
ever, if the equity incentive plan award is authorized but service begins before a
mutual understanding of the key terms and conditions is reached. In a situation
in which the compensation committee’s right to exercise “negative” discretion
may preclude, in certain circumstances, a grant date for the award during the
year in which the compensation committee communicated the terms of the
award and performance targets to the executive officer and in which the serv-
ice inception date begins, the award should be reported in the Summary Com-
pensation Table and Grants of Plan-Based Awards Table as compensation for
the year in which the service inception date begins. Notwithstanding the
accounting treatment for the award, reporting the award in this manner better
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reflects the compensation committee’s decisions with respect to the award. The
amount reported in both tables should be the fair value of the award at the serv-
ice inception date, based upon the then-probable outcome of the performance
conditions. This same amount should be included in total compensation for
purposes of determining whether the executive officer is a named executive
officer for the year in which the service inception date occurs. [Mar. 1, 2010]

Question 119.25

Question: A company grants annual non-equity incentive plan awards to its
executive officers in January 2010. The awards’ performance criteria are
communicated to the executives at that time and are based on the company’s
financial performance for the year. Executives will not know the total amount
earned pursuant to the award until the end of the year, when the compensation
committee can determine whether or to what extent the performance criteria
have been satisfied.

After the end of the year, the amounts earned pursuant to the awards are
determined and communicated to the executive officers. One executive decides
not to receive any payment of earnings pursuant to the award. For that execu-
tive, should the award be included in total compensation for purposes of
determining if the executive is a named executive officer for 20107 Should the
award be reported in the Grants of Plan-Based Awards Table and the Summary
Compensation Table for 2010?

Answer: Yes. The executive officer’s decision not to accept payment of the
award does not change the fact that award was granted in and earned for serv-
ices performed during 2010. Accordingly, the grant of the award should be
included in the Grants of Plan-Based Awards Table, which will reflect the
compensation committee’s decision to grant the award in 2010. The earnings
pursuant to the award, even though declined, should be included in total com-
pensation for purposes of determining if the executive is a named executive
officer for 2010 and reported in the Summary Compensation Table. The com-
pany should disclose the executive’s decision not to accept payment of the
award, which it can do either by adding a column to the Summary Compensa-
tion Table next to column (g), “Nonequity Incentive Plan Compensation,”
reporting the amount of nonequity incentive plan compensation declined, or by
providing footnote disclosure to the Summary Compensation Table. Moreover,
in Compensation Discussion and Analysis, the company should consider
discussing the effect, if any, of the executive’s decision on how the company
structures and implements compensation to reflect performance. [Mar. 12,
2010]
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Question 119.26

Question: A company has a practice of granting discretionary bonuses to its
executive officers. Before the board of directors takes action to grant such
bonuses for 2010, an executive officer advises the board that she will not accept
a bonus for 2010. Should the company report in column (d) of the Summary
Compensation Table the bonus award it would have granted her and include
that amount in total compensation for purposes of determining if she is a
named executive officer for 20107

Answer: No, because the executive declined the bonus before it was granted,
and therefore, no bonus was granted. [Mar. 12, 2010]

Question 119.27

Question: In 2010, Company A acquires Company B and, as part of the merger
consideration, agrees to assume all outstanding Company B options. The
Company B options have not been modified other than to adjust the exercise
price to reflect the merger exchange ratio. For Company B executives who are
now Company A executives: Should the Company B options that were granted
in 2010 be included in total compensation for purposes of determining if an
executive is a named executive officer of Company A for 2010 and reported in
the Summary Compensation Table and Grants of Plan-Based Awards Table for
2010? Should Company A report the Company B options in its Outstanding
Equity Awards at Fiscal Year-End Table and Options Exercised and Stock
Vested Table, as applicable, for 2010 and in subsequent years?

Answer: Because the assumed Company B options are part of the merger con-
sideration, they do not reflect any 2010 executive compensation decisions by
Company A. Therefore, Company A should not include Company B options
granted in 2010 in total compensation for purposes of determining its 2010
named executive officers, and should not report the Company B options in its
2010 Summary Compensation Table and Grants of Plan-Based Awards Table.
Because the Company B options are now Company A options, Company A
should report them in its Outstanding Equity Awards at Fiscal Year-End Table
and Options Exercised and Stock Vested Table, as applicable, for 2010 and
subsequent years, with footnote disclosure describing the assumption of
Company B options. [June 4, 2010]

Question 119.28

Question: At the beginning of Year 1, the compensation committee sets the
threshold, target and maximum levels for the number of shares that may be
earned for Year 1 under the company’s performance-based equity incentive
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plan. Incentive awards are paid in the form of restricted shares, which are
issued early in Year 2 after the compensation committee has certified the
company’s Year 1 performance results. Can the amount reported in the Stock
Awards column reflect the grant date fair value of the number of restricted
shares actually issued for Year 1, rather than the amount that reflects the prob-
able outcome of the performance conditions as of the grant date, as prescribed
by Instruction 3 to Item 402(c)(2)(v) and (vi)?

Answer: No. The grant date fair value for stock and option awards subject to
performance conditions must be reported based on the probable outcome of
the performance conditions as of the grant date, even if the actual outcome of
the performance conditions—and therefore, the number of restricted shares
actually awarded for Year 1—is known by the time of the filing of the proxy
statement. [July 8, 2011]

Section 120. Item 402(d)—Executive Compensation; Grants of Plan-
Based Awards Table

Question 120.01

Question: If an equity incentive plan award is denominated in dollars, but
payable in stock, how is it disclosed in the Grants of Plan-Based Awards Table
since the headings for equity-based awards (columns (f), (g) and (h)) only refer
to numbers and not dollars?

Answer: The award should be disclosed in the Grants of Plan-Based Awards
Table by including the dollar value and a footnote to explain that it will be paid
out in stock in the form of whatever number of shares that amount translates
into at the time of the payout. In this limited circumstance, and if all the awards
in this column are structured in this manner, it is acceptable to change the cap-
tions for columns (f) through (h) to show “($)” instead of “(#).” [Aug. 8, 2007]

Question 120.02

Question: If all of the non-equity incentive plan awards were made for annual
plans, where the awards have already been earned, may the company change
the heading over columns (c), (d) and (e) of the Grants of Plan-Based Awards
Table that refers to “Estimated future payouts under non-equity incentive plan
awards?”

Answer: Yes, if the awards were made in the same year they were earned and
the earned amounts are therefore disclosed in the Summary Compensation
Table, the heading over columns (c), (d) and (e) may be changed to “Estimated
possible payouts under non-equity incentive plan awards.” [Jan. 24, 2007]
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Question 120.03

Renumbered as Question 122.04
Question 120.04

Renumbered as Question 122.05
Question 120.05

Withdrawn Mar. 1, 2010
Question 120.06

Question: Under a long-term incentive plan, a named executive officer receives
an award for a target number of shares at the start of a three-year period, with
one-third of this amount allocated to each of three single-year performance
periods. How is grant date fair value determined for purposes of the disclosure
required in column (1) of the table?

Answer: The grant date and grant date fair value are determined as provided in
FAS 123R. Under paragraph A. 67 of FAS 123R, if all of the annual performance
targets are set at the start of the three-year period, that is the grant date for the
entire award. The grant date fair value for all three tranches of the award would
be measured at that time, and would be reported in column (1). If each annual
performance target is set at the start of each respective single-year performance
period, however, paragraph A.68 of FAS 123R provides that each of those dates
is a separate grant date for purposes of measuring the grant date fair value of
the respective tranche. In this circumstance, only the grant date fair value for
the first year’s performance period would be measured and reported in column
(D). [May 29, 2009]

Question 120.07

Question: During the fiscal year, an outstanding equity incentive plan award
held by a named executive officer is amended or otherwise modified, resulting
in incremental fair value under FAS 123R. Must the incremental fair value be
reported in column (1) of the table?

Answer: Yes. This is required by Item 402(d)(2)(viii) and Instruction 7 to Item
402(d). [May 29, 2009]

Section 121. Item 402(e)—Executive Compensation; Narrative
Disclosure to Summary Compensation Table and Grants of Plan-Based
Awards Table

None
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Section 122. Item 402(f)—Executive Compensation; Outstanding
Equity Awards at Fiscal Year-End Table

Question 122.01

Question: A company has an equity incentive plan pursuant to which it grants
awards that will vest, if at all, based on total shareholder return over a 3-year
period. Awards were granted in 2005 (“2005 Awards”) and will vest based on
the company’s total shareholder return from 1/1/05 through 12/31/07. 2006 was
the second year of the 3-year performance period. Performance during 2005
was well above the maximum level. Performance during 2006 was below the
threshold level. The combined performance for 2005 and 2006 would result in a
payout at target if the performance period had ended on 12/31/06. Is it permis-
sible to base disclosure on the actual multi-year performance to date (through
the end of the last completed fiscal year)?

Answer: Yes. The number of shares or units reported in columns (d) or (i), and
the payout value reported in column (j), should be based on achieving threshold
performance goals, except that if performance during the last completed fiscal
year (or, if the payout is based on performance to occur over more than one
year, the last completed fiscal years over which performance is measured) has
exceeded the threshold, the disclosure shall be based on the next higher per-
formance measure (target or maximum) that exceeds the last completed fiscal
year’s performance (or, if the payout is based on performance to occur over
more than one year, the last completed fiscal years over which performance is
measured). [Aug. 8, 2007]

Question 122.02

Question: Instruction 2 to Item 402(f)(2) requires footnote disclosure of the
vesting dates of the awards reported in the Outstanding Equity Awards at Fiscal
Year-End Table. Can a company comply with this instruction by including a
column in this table showing the grant date of each award reported and includ-
ing a statement of the standard vesting schedule that applies to the reported
awards?

Answer: Yes, provided, however, that if there is any different vesting schedule
applicable to any of the awards, then the table would also need to include dis-
closure about any such vesting schedule. [July 3, 2008]

Question 122.03

Question: A company’s performance-based restricted stock unit (“RSU”) plan
measures performance over a three-year period. After the end of the three-year
performance period (2007-2009), the compensation committee will evaluate
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performance to determine the number of RSUs earned by the named executive
officers. The named executive officers must remain employed by the company
for a subsequent two-year service-based vesting period (2010-2011). Upon
completion of service-based vesting, the company will pay the named executive
officers the shares underlying the RSUs. In the Outstanding Equity Awards at
Fiscal Year-End Table for fiscal year 2009, how should information about the
shares underlying the RSUs be reported?

Answer: The number of shares reported should be based on the actual number
of shares underlying the RSUs that were earned at the end of the three-year
performance period. This is the case even if this number will be determined
after the 2009 fiscal year end. The shares should not be reported in columns (i)
and (j) because they are no longer subject to performance-based conditions.
Instead, the shares should be reported in columns (g) and (h) because they are
subject to service-based vesting. [May 29, 2009]

Question 122.04

Question: Should a company include in the Outstanding Equity Awards at
Fiscal Year-End Table in-kind earnings on restricted stock awards that have
earned share dividends or share dividend equivalents?

Answer: Yes. Outstanding in-kind earnings at the end of the fiscal year should
be included in the table. However, in-kind earnings that vested during the fiscal
year, or in-kind earnings that are already vested when the dividends are
declared, instead should be reported in the Option Exercises and Stock Vested
Table under Item 402(g) of Regulation S-K. [Jan. 24, 2007]

Question 122.05

Question: Instruction 3 to Item 402(f)(2) states that the issuer should report
the market value of equity incentive plan awards using the closing market price
at the end of the last completed fiscal year. The next sentence, however, states
that the number of shares or units reported should be based on achieving
threshold performance goals, “except that if the previous fiscal year’s perform-
ance” has exceeded the threshold, disclosure is based on the next higher meas-
ure. Is the “previous fiscal year” the same year as the last completed fiscal year,
or the year that preceded the last completed fiscal year?

Answer: For this purpose, the “previous fiscal year” means the same year as
the “last completed fiscal year.” [Aug. 8, 2007]
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Section 123. Item 402(g)—Executive Compensation; Option Exercises
and Stock Vested Table

Question 123.01

Question: When reporting on the exercise or settlement of a stock apprecia-
tion right in the Number of Shares Acquired on Exercise column (column (b))
of the Option Exercises and Stock Vested Table, should a company report the
net number of shares received upon exercise, or the gross number of shares
underlying the exercised stock appreciation right?

Answer: As would be the case with the cashless exercise of options, the total
number of shares underlying the exercised stock appreciation right should be
reported in column (b), rather than just the amount representing the increase of
the stock price since the grant of the award. A footnote or narrative
accompanying the table could explain and quantify the net number of shares
received. [Jan. 24, 2007]

Section 124. Item 402(h)—Executive Compensation; Pension Benefits
Question 124.01

Question: Instruction 2 to Item 402(h)(2) indicates that the company must use
the same assumptions used for financial reporting purposes under generally
accepted accounting principles, except for the retirement age assumption,
when computing the actuarial present value of a named executive officer’s
accumulated benefit under each pension plan. May the company deviate from
the assumptions used for accounting purposes given the individual circum-
stances of the named executive officer or the plan?

Answer: No. [Jan. 24, 2007]
Question 124.02

Question: Instruction 2 to Item 402(h)(2) specifies that in calculating the
actuarial present value of a named executive officer’s accumulated pension
benefits, the assumed retirement age is to be the normal retirement age as
defined in the plan, or, if not defined, the earliest time at which the named
executive officer may retire without any benefit reduction. While many plans
have a specifically defined retirement age, some plans also have a provision
that allows participants to retire at an earlier age without any benefit reduction.
In this case, which age should the company use in making its calculation?

Answer: When a plan has a stated “normal” retirement age and also a younger
age at which retirement benefits may be received without any reduction in
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benefits, the younger age should be used for determining pension benefits. The
older age may be included as an additional column. [Jan. 24, 2007]

Question 124.03

Question: How do you measure the actuarial present value of the accumulated
benefit of a pension plan in the situation where a particular benefit is earned at
a specified age? For instance, if a named executive officer at age 40 is granted
an award if he stays with his company until age 60, how should the company
measure this benefit when the executive is age 50 and the normal retirement
age under the plan is age 65?

Answer: The computation should be based on the accumulated benefit as of
the pension measurement date, assuming that the named executive continues
to live and will work at the company until retirement and thus will reach age 60
and receive the award. [Jan. 24, 2007]

Question 124.04

Question: Should assumptions regarding pre-retirement decrements be fac-
tored into the calculation of the actuarial present value of a named executive
officer’s accumulated benefit under a pension plan?

Answer: For purposes of calculating the actuarial present value for the Pension
Benefits Table, the registrant should assume that each named executive officer
will live to and retire at the plan’s normal retirement age (or the earlier retire-
ment age if the named executive officer may retire with unreduced benefits)
and ignore for the purposes of the calculations what actuaries refer to as pre-
retirement decrements. Therefore, the assumptions used for financial statement
reporting purposes that should be used for calculating the actuarial present
value are the discount rate, the lump sum interest rate (if applicable), post-
retirement mortality, and payment distribution assumptions. Any contingent
benefits arising upon death, early retirement or other termination of employ-
ment events should be disclosed in the post-employment narrative disclosure
required under Item 402(j) of Regulation S-K. [Jan. 24, 2007]

Question 124.05

Question: A cash balance pension plan is a defined benefit plan in which the
retiree’s benefits may be determined by the amount represented in a hypo-
thetical “account” for that participant. The “accrued benefit” is the amount
credited to a participant’s cash balance account as of any date, which the
participant has the right to receive as a lump sum upon termination of employ-
ment. Can a company report, as the present value of the accumulated benefit
for a cash balance plan, the “accrued benefit”?
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Answer: No. The same as for other defined benefit plans, the amount dis-
closable in the Pension Benefits Table as the present value of accumulated
benefit for a cash balance plan is the actuarial present value of the named
executive officer’s accumulated benefit under the plan, computed as of the
same plan measurement date used for purposes of the company’s audited
financial statements for the last completed fiscal year. [Aug. 8, 2007]

Section 125. Item 402(i)—Executive Compensation; Nonqualified
Defined Contribution and Other Nonqualified Deferred Compensation
Plans

Question 125.01

Question: The instruction to Item 402(i)(2) of Regulation S-K requires footnote
disclosure quantifying the extent to which amounts reported in the table were
reported as compensation in the Summary Compensation Table in the last
completed fiscal year and in previous fiscal years. What should be noted by
footnote when amounts were not previously reported (either because of the
transition guidance in Securities Act Release No. 8732A or when a named
executive officer appears in the table for the first time)?

Answer: The purpose of the instruction is to facilitate an understanding that
non-qualified deferred compensation is reported elsewhere within the execu-
tive compensation disclosure over time. Amounts only need to be disclosed by
footnote if they were actually previously reported in the Summary Compensa-
tion Table. [Jan. 24, 2007]

Question 125.02

Question: Item 402(i)(2)(iv) requires disclosure of the dollar amount of
aggregate interest or other earnings accrued during the registrant’s last fiscal
year. What items, other than interest, are “earnings” for this purpose?

Answer: “Earnings” include dividends, stock price appreciation (or
depreciation), and other similar items. The purpose of the table is to show
changes in the aggregate account balance at fiscal year end for each named
executive officer. Thus, “earnings” should encompass any increase or decrease in
the account balance during the last completed fiscal year that is not attributable
to contributions, withdrawals or distributions during the year. [Aug. 8, 2007]

Question 125.03

Question: Item 402(i)(1) calls for the Nonqualified Deferred Compensation
Plan Table to provide the specified information “with respect to each defined
contribution or other plan that provides for the deferral of compensation on a
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basis that is not tax-qualified.” Does this item mean that this information should
be provided on a plan-by-plan basis?

Answer: Yes. [July 3, 2008]
Question 125.04

Question: Item 402(i)(2)(iii) calls for disclosure of aggregate company con-
tributions to each nonqualified deferred compensation plan during the compa-
ny’s last fiscal year. For an excess plan related to a qualified plan, the
contributions earned in 2008, which are reportable in the All Other Compensa-
tion column of the 2008 Summary Compensation Table, are not credited to the
executive’s account until January 2009. Are those contributions considered
company contributions “during” 2008?

Answer: Yes. [July 3, 2008]
Question 125.05

Question: An equity award has vested, and the plan under which it was granted
provides for the deferral of its receipt. Item 402(i)(1) calls for the Nonqualified
Deferred Compensation Plan Table to provide the specified information “with
respect to each defined contribution or other plan that provides for the deferral
of compensation on a basis that is not tax-qualified.” Does this item require the
deferred receipt of the vested equity award to be included in the Nonqualified
Deferred Compensation Plan Table?

Answer: Yes. This is the case whether the deferral is at the election of the
named executive officer or pursuant to the terms of the equity award or plan.
[Aug. 14, 2009]

Section 126. Item 402(j)—Executive Compensation; Potential Payments
Upon Termination or Change-in-Control

Question 126.01

Question: In the event that options are accelerated upon a termination or
change-in- control, for purposes of Item 402(j) disclosure should the value of
the accelerated options be calculated using the “spread” between exercise and
market price (as of fiscal year end) or the FAS 123R value recognized in con-
nection with the acceleration?

Answer: For purposes of Item 402(j), the company should use the “spread” to
calculate the value of the award. Since Item 402(j) requires quantification of
what a named executive officer would have received assuming the event took
place on the last business day of the registrant’s last completed fiscal year, dis-
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closure of the “spread” at that date is consistent with Instruction 1 to 402(j),
which prescribes using the closing market price per share of the registrant’s
securities on last business day of the registrant’s last completed fiscal year.
[Aug. 8, 2007]

Question 126.02

Question: A company’s employee stock option plan provides for full and
immediate vesting of all outstanding unvested awards upon a change-in-control
of the company and this provision is included in each option recipient’s award
agreement (whether the recipient is an executive officer or an employee).
Instruction 5 to Item 402(j) provides that a company need not provide
information with respect to contracts, agreements, plans, or arrangements to
the extent they are available generally to all salaried employees and do not
discriminate in scope, terms, or operation, in favor of executive officers of the
company. Can the company rely on Instruction 5 to omit disclosure of these
awards when quantifying the estimated payments and benefits that would be
provided to named executive officers upon a change-in-control?

Answer: No. The Instruction 5 standard that the “scope” of arrangements not
discriminate in favor of executive officers would not be satisfied where the
option awards to executives are in amounts greater than those provided to all
salaried employees. [Aug. 8, 2007]

Section 127. Item 402(k)—Executive Compensation; Compensation of
Directors

Question 127.01

Question: Is director compensation disclosure required under Item 402(k) of
Regulation S-K for a person who served as a director for part of the last com-
pleted fiscal year, even if the person was no longer a director at the end of the
last completed fiscal year?

Answer: Yes. If a person served as a director during any part of the last com-
pleted fiscal year the person must be included in the Director Compensation
Table. [Jan. 24, 2007]

Question 127.02

Question: Is director compensation disclosure required under Item 402(k) of
Regulation S-K for a person who served as a director during the last completed
fiscal year but will not stand for re-election the next year?

Answer: Yes. If a person served as a director during any part of the last com-
pleted fiscal year the person must be included in the Director Compensation
Table. [Jan. 24, 2007]
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Question 127.03

Question: Does the Instruction to Item 402(k)(2)(iii) and (iv) require footnote
disclosure, for each director, of the grant date fair value of each equity award
outstanding or only of the awards granted during the company’s last completed
fiscal year?

Answer: Like the corresponding disclosure for named executive officers in the
Grants of Plan-Based Awards Table, this Director Compensation Table
requirement applies only to stock and option awards granted during the
company’s last completed fiscal year. [Aug. 8, 2007]

Question 127.04

Question: Does the Instruction to Item 402(k)(2)(iii) and (iv) requirement to
provide footnote disclosure, for each director, of the aggregate number of stock
awards and the aggregate number of option awards outstanding at fiscal year
end include exercised options or vested stock awards?

Answer: No. Like the corresponding disclosure for named executive officers in
the Outstanding Equity Awards at Fiscal Year-End Table, this Director
Compensation Table requirement applies only to unexercised option awards
(whether or not exercisable) and unvested stock awards (including unvested
stock units). [Aug. 8, 2007]

Question 127.05

Question: Can a charitable matching program that is available to all employees
be excluded from the disclosure required of “director legacy or charitable
awards programs” under Item 402(k)(2)(vii)(G) based on the exclusion for
“information regarding group life, health, hospitalization, or medical
reimbursement plans that do not discriminate in scope, terms or operation, in
favor of executive officers or directors of the registrant and that are available
generally to all salaried employees” in the Item 402(a)(6)(ii) definition of
“plan”?

Answer: No. A charitable matching program available to all employees must be
included in the Director Compensation Table. The Director Compensation
Table disclosure applies to “the annual costs of payments and promises of
payments pursuant to director legacy programs and similar charitable award
programs.” Any company-sponsored charitable award program in which a
director can participate would be a “similar charitable award program.” [Aug. 8,
2007]
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Section 128. Items 402(1) to (r)—Executive Compensation; Smaller
Reporting Companies

None

Section 128A—Item 402(s) Narrative disclosure of the registrant’s
compensation policies and practices as they relate to the registrant’s
risk management

Question 128A.01

Question: The requirement to provide narrative disclosure of the registrant’s
compensation policies and practices as they relate to the registrant’s risk
management is in Item 402(s), rather than included as part of Compensation
Discussion and Analysis in Item 402(b). Where should a registrant present Item
402(s) disclosure in its filings?

Answer: The new rules do not specify where the disclosure should be pre-
sented. However, to ease investor understanding, the staff recommends that
Item 402(s) disclosure be presented together with the registrant’s other Item
402 disclosure. The staff would have concerns if the Item 402(s) disclosure is
difficult to locate or is presented in a fashion that obscures it. [Jan. 20, 2010]

Section 128B—Item 402(t) Golden Parachute Compensation
Question 128B.01

Question: Instruction 1 to Item 402(t)(2) provides that Item 402(t) disclosure
will be required for those executive officers who were included in the most
recently filed Summary Compensation Table. If a company files its annual meet-
ing proxy statement in March 2011 (including the 2010 Summary Compensation
Table), hires a new principal executive officer in May 2011 and prepares a
merger proxy in September 2011, may the company rely on this instruction to
exclude the new principal executive officer from the merger proxy’s say on
golden parachute vote and Item 402(t) disclosure?

Answer: No. Instruction 1 to Item 402(t) specifies that Item 402(t) information
must be provided for the individuals covered by Items 402(a)(3)(i), (ii) and (iii)
of Regulation S-K. Instruction 1 to Item 402(t)(2) applies only to those execu-
tive officers who are included in the Summary Compensation Table under Item
402(a)(3)(iii), because they are the three most highly compensated executive
officers other than the principal executive officer and the principal financial
officer. Under Items 402(a)(3)(i) and (ii), the principal executive officer and the
principal financial officer are, per se, named executive officers, regardless of
compensation level. Consequently, Instruction 1 to Item 402(t)(2) is not
instructive as to whether the principal executive officer or principal financial
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officer is a named executive officer. This position also applies to Instruction 2
to Item 1011(b), which is the corresponding instruction in Regulation M-A.
[Feb. 11, 2011]

Section 128C—Item 402(u) Pay Ratio Disclosure
Question 128C.01

Question: If a registrant does not use annual total compensation calculated
using Item 402(c)(2)(x) of Regulation S-K (“annual total compensation”) to
identify the median employee, how should a registrant select another con-
sistently applied compensation measure (“CACM”) to identify the median
employee?

Answer: Item 402(u) requires registrants to identify the median employee using
annual total compensation or another CACM, such as information derived from
the registrant’s tax and/or payroll records. Because of concerns about the
expected compliance costs if registrants had been required to calculate annual
total compensation for all employees, the Commission permitted registrants to
use a CACM other than annual total compensation as a reasonable alternative
to identifying the median employee. Any measure that reasonably reflects the
annual compensation of employees could serve as a CACM. The appropriate-
ness of any measure will depend on the registrant’s particular facts and circum-
stances. For example, total cash compensation could be a CACM unless the
registrant also distributed annual equity awards widely among its employees.
Social Security taxes withheld would likely not be a CACM unless all employees
earned less than the Social Security wage base. The registrant must also briefly
disclose the compensation measure used. Although the CACM must reasonably
reflect annual compensation, it is not expected that the CACM would necessa-
rily identify the same median employee as if the registrant were to use annual
total compensation. [October 18, 2016]

Question 128C.02

Question: May a registrant exclusively use hourly or annual rates of pay as its
CACM?

Answer: No. Although an hourly or annual pay rate may be a component used
to determine an employee’s overall compensation, the use of the pay rate alone
generally is not an appropriate CACM to identify the median employee. Using
an hourly rate without taking into account the number of hours actually worked
would be similar to making a full-time equivalent adjustment for part-time
employees, which is not permitted. Similarly, using an annual rate only, with-
out regard to whether the employees worked the entire year and were actually
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paid that amount during the year, would be similar to annualizing pay, which
the rule only permits in limited circumstances. [October 18, 2016]

Question 128C.03

Question: When a registrant uses a CACM to identify the median employee,
what time period may it use? Must the period include the date on which the
employee population is determined? Must it always be for an annual period?
May it use the prior fiscal year?

Answer: To calculate the required pay ratio, a registrant must first select a date,
which must be within three months of the end of its fiscal year, to determine the
population of its employees from which to identify the median. Once the
employee population is determined, the registrant must then identify the median
employee from that population using either annual total compensation or another
CACM. In applying the CACM to identify the median employee, a registrant is not
required to use a period that includes the date on which the employee population
is determined nor is it required to use a full annual period. A CACM may also
consist of annual total compensation from the registrant’s prior fiscal year so
long as there has not been a change in the registrant’s employee population or
employee compensation arrangements that would result in a significant change
of its pay distribution to its workforce. [October 18, 2016]

Question 128C.04

Question: When someone is furloughed on the date that the registrant uses to
determine the population of its employees from which it is required to identify
the median, must the registrant include the furloughed person in the employee
population used to identify the median employee, and, if included in the pop-
ulation, how should the furloughed employee’s compensation be calculated?

Answer: Item 402(u) does not define or even address furloughed employees.
Because a furlough could have different meanings for different employers,
registrants will need to determine whether furloughed workers should be
included as employees based on the facts and circumstances. If the furloughed
worker is determined to be an employee of the registrant on the date the
employee population is determined, his or her compensation should be
determined by the same method as for a non-furloughed employee. Item
402(u)(3) of Regulation S-K identifies four classes of employees: full-time, part-
time, temporary and seasonal. The registrant must determine in which class the
employee belongs on that date and determine that individual’s compensation
using annual total compensation or another CACM in accordance with
Instruction 5 of Item 402(u). That instruction states that a registrant may
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annualize the total compensation for all permanent employees (full-time or
part-time) that were employed by the registrant for less than the full fiscal year
or who were on an unpaid leave of absence during the period. In contrast, a
registrant may not annualize the total compensation for employees in tempo-
rary or seasonal positions. A registrant may not make a full-time equivalent
adjustment for any employee. [October 18, 2016]

Question 128C.05

Question: Under what circumstances is a worker employed and his or her
compensation determined by an unaffiliated third party such that the worker is
considered an independent contractor or leased worker under the rule? When is
a registrant considered to be determining the compensation of a worker?

Answer: In the release, the Commission noted its belief that the primary bene-
fit of the pay ratio disclosure is to provide shareholders with a company-
specific metric that they can use to evaluate the compensation paid to the PEO
within the context of their company. Therefore, in determining when a worker
is an “employee” of the registrant under the rule, the registrant must consider
the composition of its workforce and its overall employment and compensation
practices. In furtherance of this, a registrant should include those workers
whose compensation it or one of its consolidated subsidiaries determines
regardless of whether these workers would be considered “employees” for tax
or employment law purposes or under other definitions of that term. Fre-
quently, a registrant will obtain the services of workers by contracting with an
unaffiliated third party that employs the workers. When a registrant obtains
services in this way, we do not believe it is determining the workers’ compensa-
tion for purposes of the rule if, for example, the registrant only specifies that
those workers receive a minimum level of compensation. Further, an individual
who is an independent contractor may be the “unaffiliated third party” who
determines his or her own compensation. [October 18, 2016]

Section 129. Item 403—Security Ownership of Certain Beneficial
Owners and Management

Question 129.01

Question: If a director’s term will not continue beyond the annual meeting,
must that director’s equity security holdings be disclosed pursuant to Item
403(b)?

Answer: Item 403(b), by its terms, requires the disclosure of shareholdings of
all directors named in the registrant’s proxy statement, including directors’
qualifying shares, even if the terms of some directors will not continue beyond
the annual meeting. [Mar. 13, 2007]
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Question 129.02

Question: Are phantom stock units held in a nonqualified deferred compensa-
tion plan reportable in the table required by Item 403(b)?

Answer: If the units could be settled in stock at the holder’s election, so that if
the holder were terminated currently he or she would get the underlying stock
without the need to satisfy any additional vesting requirements, the registrant
should report the total number of shares and percent of class beneficially owned,
including the shares and percent of class beneficially owned due to the potential
exercise of rights acquired under the phantom stock units. This is because the
holder would have the right to acquire the underlying stock within 60 days (see
Exchange Act Rule 13d-3). In addition to including the shares underlying the
units in the total number of shares and percent of class beneficially owned, the
phantom stock units also should be presented in a manner that distinguishes
them from stock owned outright—e.g., pursuant to a clear and succinct footnote
explanation. In contrast, if the phantom stock units can be settled in stock only at
the company’s discretion, they should not be reported in the total number of
shares and percent of class beneficially owned, because the holder does not have
a right to acquire the underlying stock within 60 days. Similarly, if the phantom
stock units can be settled solely in cash, they should not be reported because the
holder has no right to acquire the underlying stock. [Mar. 13, 2007]

Question 129.03

Question: If a named executive officer died since the beginning of the regis-
trant’s last fiscal year, must the deceased named executive officer be included
in the Item 403(b) ownership table?

Answer: No. Although Item 403(b) requires disclosure for each of the named
executive officers, as defined in Item 402(a)(3), a named executive officer who
died since the beginning of the registrant’s last fiscal year would not need to be
included in the Item 403(b) ownership table. [Mar. 13, 2007]

Question 129.04

Question: Does the Item 403(b) requirement to indicate, by footnote or other-
wise, the amount of shares that are pledged as security apply to a “negative
pledge” of the company’s stock by a director, nominee or named executive offi-
cer? (A “negative pledge” is a covenant granted by a borrower to a lender in
which a promise is made not to convey the shares to a third party or to other-
wise encumber them. Assuming a default by the borrower, the “negative
pledge” would not transfer title by operation of law, but would instead require a
foreclosure.)
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Answer: Yes, because shares subject to a “negative pledge” may be subject to
material risk or contingencies that do not apply to other shares beneficially
owned by these persons, and such shares are pledged as security by operation
of the negative pledge covenant. [Mar. 13, 2007]

Question 129.05

Question: Does the requirement in Item 403(c) to disclose “any arrangement . .
. including any pledge . . . which may at a subsequent date result in a change in
control of the registrant” apply to a “negative pledge” of the company’s stock by
a principal shareholder, as described in Question 129.4 above?

Answer: In the ordinary course, such an arrangement would not be disclosable
under Item 403(c). However, the registrant should consider whether any
circumstances, such as insolvency of the borrower or takeover activity with
respect to the registrant, would render a change in control arising from such an
arrangement foreseeable and, hence, disclosable under Item 403(c). [Mar. 13,
2007]

Section 130. Item 404—Transactions with Related Persons, Promoters
and Certain Control Persons

Question 130.01

Question: If a company with a class of securities registered under the
Exchange Act that is current in its Exchange Act reports files a Form S-1 that
does not incorporate information by reference, must Item 404(a) disclosure be
provided for fiscal years ending before December 15, 2006 if the company
already provided Item 404 disclosure for these years under the pre-2006 Item
404 requirements in a Commission filing?

Answer: No. Companies do not have to “restate” Item 404(a) disclosure under
the 2006 Item 404 requirements if it was previously reported under the pre-2006
requirements. [Mar. 13, 2007]

Question 130.02

Question: If a company files a registration statement for an initial public offering
on Form S-1, or files a Form 10 to register a class of securities under the
Exchange Act, must the company provide Item 404(a) disclosure pursuant to the
2006 Item 404 requirements for fiscal years ending before December 15, 20067

Answer: Yes. Disclosure must be provided in these filings pursuant to the 2006
Item 404 requirements for the period specified in Instruction 1 to Item 404.
[Mar. 13, 2007]
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Question 130.03

Question: Item 404(a) requires, in pertinent part, disclosure of any transaction
since the beginning of the registrant’s last fiscal year between the registrant and
any 5 percent shareholder where the amount involved exceeds $120,000 and the
5 percent shareholder has a direct or indirect material interest in the trans-
action. Is disclosure required of such a transaction that occurred since the
beginning of the registrant’s last fiscal year, but prior to the date the person
became a 5 percent shareholder?

Answer: Disclosure is required if the transaction: (a) was continuing (such as
through the ongoing receipt of payments) after the date the person became a 5
percent shareholder; or (b) resulted in the person becoming a 5 percent share-
holder. If the transaction concluded before the person became a 5 percent
shareholder, disclosure would not be required. [Mar. 13, 2007]

Question 130.04

Question: How does a company value unexercised, in-the-money stock options
for purposes of determining whether the $120,000 threshold of Item 404(a) has
been met?

Answer: The value of unexercised, in-the-money options should be determined
for Item 404(a) purposes by determining the difference between the fair market
value of the securities underlying the options and the exercise or base price of
the options. Use of the Black-Scholes or binomial option pricing method also
would be appropriate, provided that such use and the underlying assumptions
are clearly disclosed and the value thus calculated is greater than zero and is
otherwise reasonably related to the unrealized gain. [Mar. 13, 2007]

Question 130.05

Question: Is the condition that loans be made on substantially the same terms
as for “comparable loans with persons not related to the lender” in Instruction
4.c.ii. to Item 404(a) satisfied if a bank makes loans available on the same terms
to all of its employees, the vast majority of whom are not “related persons” as
defined in Item 404, but the same terms are not offered to non-employees?

Answer: No. The term “persons not related to the lender” means persons with
no relationship at all with the lender other than the lending relationship, such as
regular customers. Employees are considered related to the lender by virtue of
their employment relationship. [Mar. 13, 2007]
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Question 130.06

Question: Must a company include disclosure regarding policies for the
review, approval or ratification of related person transactions under
Item 404(b)(1) even when the company does not have to report any trans-
actions under Item 404(a)?

Answer: Yes. Item 404(b)(1) requires disclosure regarding policies for the
review, approval or ratification of the types of related person transactions that
would be disclosed under Item 404(a). [Mar. 13, 2007]

Question 130.07

Question: Is a smaller reporting company required to describe its policies and
procedures for review, approval or ratification of transactions with related
persons as specified by Item 404(b) of Regulation S-K if a schedule or form
being used for a filing requires the company to furnish the information required
by Item 404(b)?

Answer: No. Smaller reporting companies are not required to furnish Item 404(b)
disclosure in these circumstances. Smaller reporting companies comply with the
requirements of Item 404 by furnishing the information called for by Item 404(d)
of Regulation S-K, the paragraph of Item 404 labeled “Smaller reporting
companies,” which does not require Item 404(b) disclosure. [July 3, 2008]

Section 131. Item 405—Compliance with Section 16(a) of the Exchange
Act

None

Section 132. Item 406—Code of Ethics
None

Section 133. Item 407—Corporate Governance
Question 133.01

Question: If a non-listed issuer has independence definitions that are more
stringent than those of a national securities exchange, may that issuer provide
disclosure based on its own independence definitions in accordance with Item
407(a)(1)(i), rather than provide the disclosure required by Item 407(a)(1)(ii)?

Answer: The non-listed issuer must provide the disclosure required by Item
407(a)(1)(ii). If the non-listed issuer believes that its own independence defi-
nitions are more stringent than those of the exchange identified in the required
Item 407(a)(1)(ii) disclosure, it may, in addition, disclose that belief and pro-
vide the disclosures called for by Item 407(a)(1)(i) based on its own definitions,
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provided that it also complies with Item 407(a)(2) regarding disclosure of its
own definitions of independence. [Mar. 13, 2007]

Question 133.02

Question: May a company indicate that the nominating committee’s processes,
policies, or minimum director nominee qualifications are included in the
company’s governance policies posted on the company’s website, rather than
including descriptions of the nominating committee’s processes, policies, or
minimum nominee qualifications in the proxy statement?

Answer: No. Item 407(c)(2) requires that the descriptions of the processes,
policies, and nominee qualifications be included in the proxy statement, and no
mechanism for reference to website posting of this information is provided for
with respect to the Item 407(c)(2) disclosure. [Mar. 13, 2007]

Question 133.03

Question: Item 407(c)(2)(vii) requires the identification of the category of
persons or entities that recommended each nominee for director, other than
executive officers or nominees that are directors who are standing for re-
election. If a director who did not stand for election by shareholders last year
(but rather had been named as a director by the board during the year) is to be
nominated for election by shareholders for the first time, is disclosure under
Item 407(c)(2)(vii) required for that nominee?

Answer: Yes. The nominee for director would not be considered as standing
for “re-election”; therefore, disclosure of the category of persons or entities that
recommended the nominee is required by Item 407(c)(2)(vii). [Mar. 13, 2007]

Question 133.04

Question: Does Item 407(d)(3)(i)(D) require the audit committee to state
whether it recommended inclusion of the audited financial statements in the
Form 10-K for periods prior to the last completed fiscal year?

Answer: No. Item 407(d)(3)(Q)(D) requires the audit committee to state
whether it recommended inclusion of the audited financial statements in the
Form 10-K. This statement need not cover financial statements for periods prior
to the last completed fiscal year. [Mar. 13, 2007]

Question 133.05

Question: Should all compensation consultants engaged by the company that
played a role in determining or recommending the amount or form of executive
or director compensation be disclosed, or only those that consulted with the
board of directors or the compensation committee?
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Answer: All compensation consultants with any role in determining or recom-
mending the amount or form of executive or director compensation must be
disclosed under Item 407(e)(3)(iii). [Mar. 13, 2007]

Question 133.06

Question: Is the consent of a compensation consultant required under Secu-
rities Act Rule 436 if a compensation consultant is identified in accordance with
Item 407(e)(3)(iii) in a filing that is incorporated by reference into a Securities
Act registration statement?

Answer: No. Item 407(e)(3) requires a “narrative description of the registrant’s
processes and procedures for the consideration and determination of executive
and director compensation including ... (iii) [a]ny role of compensation con-
sultants in determining or recommending the amount or form of executive and
director compensation.” Identifying a compensation consultant and the role
that the compensation consultant had in determining or recommending the
amount or form of executive and director compensation does not result in the
compensation consultant being deemed an “expert” for the purposes of the
Securities Act, or mean that the compensation consultant has expertized any
portion of the disclosure regarding executive and director compensation or
compensation committee processes. Therefore, a consent would not be
required. [Mar. 13, 2007]

Question 133.07

Question: Which names of directors must be included below the disclosure
required in the Compensation Committee Report by Item 407(e)(5)?

Answer: Item 407(e)(5)(ii) requires that the name of each member of the
compensation committee (or other board committee performing equivalent
functions, or in the absence of any such committee, the entire board of direc-
tors) must appear below the required disclosure in the Compensation Commit-
tee Report. The members of the compensation committee (or the full board)
who participated in the review, discussions and recommendation with respect
to the Compensation Discussion and Analysis must be identified. New members
who did not participate in such activities and departed members who are no
longer directors need not be included. Members who resigned from the
compensation committee during the course of the year, but remain directors of
the issuer, may need to be named under the disclosure in the Compensation
Committee Report pursuant to Item 407(e)(5)(ii). [Mar. 13, 2007]
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Question 133.08 [same as Question 118.06]

Question: Regarding the role of compensation consultants in determining or
recommending the amount or form of executive and director compensation, on
what basis should a company differentiate between the requirements of Item
407(e)(3)(iii) and Item 402(b)’'s Compensation Discussion and Analysis dis-
closure?

Answer: The information regarding “any role of compensation consultants in
determining or recommending the amount or form of executive and director
compensation” required by Item 407(e)(3)(iii) is to be provided as part of the
company’s Item 407(e)(3) compensation committee disclosure. See
Release 33-8732A at Section V.D, Corporate Governance Disclosure. If a com-
pensation consultant plays a material role in the company’s compensation-
setting practices and decisions, then the company should discuss that role in
the Compensation Discussion and Analysis section. [July 3, 2008]

Question 133.09

Question: When is a smaller reporting company required to provide the audit
committee financial expert disclosure as required by Item 407(d)(5)?

Answer: While all smaller reporting companies are required to provide the
audit committee report required by Item 407(d)(3), pursuant to Item 407(g),
smaller reporting companies are not required to provide the audit committee
financial expert disclosure required by Item 407(d)(5) until their first annual
report after their initial registration statement under the Securities Act or
Exchange Act becomes effective. The statement in the original version of the
adopting release for Item 407(g) (Release No. 33-8876, Dec. 19, 2007) that
smaller reporting companies are not required to provide an audit committee
report was incorrect. [July 3, 2008]

Question 133.10

Question: Are the “additional services” provided by executive compensation
consultants that are subject to the disclosure requirements of Items
407(e)(3)(iii)(A) and (B) limited to services for non-executives?

Answer: No. [Jan. 20, 2010]
Question 133.11

Question: If a compensation consultant’s role is limited to consulting on broad-
based plans that do not discriminate in favor of executive officers or directors
and to providing information that either is not customized for a particular regis-
trant or is customized based on parameters that are not developed by the
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compensation consultant, and about which the consultant does not provide
advice, then such services do not need to be disclosed under Item 407(e)(3)(iii),
so long as these are the only services provided by the consultant. If the con-
sultant’s role extends beyond these two types of services, then disclosure of all
of the consultant’s services, including consulting on broad-based plans and
providing non-customized information, will be required under Item
407(e)(3)(iii), subject to the disclosure threshold in this item. Are the fees for
these two types of services considered to be for “determining or recommending
the amount or form of executive and director compensation” or are such fees
considered to be for “additional services”?

Answer: The answer depends on the facts and circumstances of each service. Fees
for consulting on broad-based, non-discriminatory plans in which executive offi-
cers or directors participate and for providing information relating to executive
and director compensation, such as survey data (in each case, that would other-
wise qualify for the exclusion from disclosure if they are the only services
provided), are considered to be fees for “determining or recommending the
amount or form of executive and director compensation” for purposes of reporting
fees under the rule. However, “consulting” on broad-based non-discriminatory
plans does not also include any related services, such as benefits administration,
human resources services, actuarial services and merger integration services, all of
which are “additional services” subject to the disclosure requirements of Items
407(e)(3)(iii)(A) and (B). In addition, if the non-customized information relates to
matters other than executive and director compensation, then the fees for such
information would be for “additional services.” [Jan. 20, 2010]

Question 133.12

Question: Under Item 407(e)(3)(iii)(A)-(B), compensation consultant fees are
required to be disclosed if the consultant provides advice on executive and
director compensation and also provides “additional services” in an amount in
excess of $120,000 during the last completed fiscal year. Is there any limitation
on the types of services that are included as “additional services”? If, in addition
to services, the consultant also sells products to the company, do the revenues
generated from such sales also have to be disclosed?

Answer: There is no limitation on the types of services that are included in
“additional services.” If the consultant also sells products to the company, then
the revenues generated from such sales should be included in “aggregate fees
for any additional services provided by the compensation consultant or its
affiliates.” [Mar. 12, 2010]
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Section 134. Item 501—Forepart of Registration Statement and Outside
Front Cover Page of Prospectus

Question 134.01

Question: Is Item 501(b)(8)(iii)’s requirement to disclose the presence or
absence of arrangements to place funds in escrow applicable only when the
best-efforts offering is conditioned on a minimum number of securities being
sold?

Answer: Yes. [July 3, 2008]
Question 134.02

Question: When should the legend specified in Item 501(b)(10) be included on
a prospectus?

Answer: The legend specified in Item 501(b)(10) should be printed on all pre-
liminary prospectuses used before the effective date of the registration state-
ment and, in accordance with Item 501(b)(11), in any prospectus contained in
an effective registration statement omitting Rule 430A information that is used
after effectiveness and prior to the pricing. [July 3, 2008]

Question 134.03

Question: How should the prospectus date and “Subject to Completion” legend
required by Items 501(b)(9) and (10) of Regulation S-K be placed on the cover
page of the prospectus?

Answer: The placement of the prospectus date and “Subject to Completion”
legend on the prospectus cover page should be such that the information is
presented in a clear, concise, and understandable manner. [July 3, 2008]

Question 134.04

Question: Instruction 1 to Item 501(b)(3) requires a preliminary prospectus for
an initial public offering of securities, other than debt securities, to include a
bona fide estimate of the range of the maximum offering price. Are there con-
straints on how wide the disclosed price range may be?

Answer: Yes. For initial public offerings, a price range in excess of $2, for offer-
ings up to $10 per share, or in excess of 20% of the high end of the range, for
offerings over $10 per share, will not be considered bona fide. For example, if
the high end of the range is $20, then the price range may be as wide as $16 to
$20. If an auction clearing price will be used as the primary factor in establish-
ing the final offering price, a price range in excess of $4, for offerings up to $20
per share, or in excess of 20% of the high end of the range, for offerings over
$20 per share, will not be considered bona fide. [May 16, 2013]
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Section 135. Item 502—Inside Front and Outside Back Cover Pages of
Prospectus

None

Section 136. Item 503—Prospectus Summary, Risk Factors and Ratio of
Earnings to Fixed Charges

Question 136.01
Question: When is the ratio of earnings to fixed charges required in registra-
tion statements?

Answer: The ratio of earnings to fixed charges required by Item 503(d) is
required for registration statements relating to both short and long term debt.
However, if the ratio already is contained in a Form 10-K filed by the issuer, it
can be incorporated by reference into the registration statement, provided the
registration form permits such incorporation and the issuer is eligible to
incorporate the information by reference. [July 3, 2008]

Section 137. Item 504—Use of Proceeds
None
Section 138. Item 505—Determination of Offering Price
None
Section 139. Item 506—Dilution
None
Section 140. Item 507—Selling Security Holders
Question 140.01

Question: Does the term “security holders” in Item 507 refer to beneficial
holders?

Answer: Yes. The term “security holders,” as used in Item 507, means benefi-
cial holders, not nominee holders or other such holders of record. [July 3, 2008]

Question 140.02

Question: If a selling security holder is not a natural person, how does a regis-
trant satisfy the obligation in Item 507 of Regulation S-K to disclose the nature
of any position, office, or other material relationship that the selling security
holder has had within the past three years with the registrant or any of its
predecessors or affiliates?

Answer: In addition to disclosing any material relationships between the regis-
trant and the selling security holder entity, the registrant must disclose the

B-58



Item 507 information about any persons (entities or natural persons) who have
control over the selling entity and who have had a material relationship with the
registrant or any of its predecessors or affiliates within the past three years. In
such case, the registrant must identify each such person and describe the
nature of any relationships. [July 26, 2016]

Question 140.03

Question: How should registration statements for secondary offerings reflect
the addition of selling shareholders or the substitution of new selling share-
holders for already named selling shareholders?

Answer: If the company is eligible to rely on Rule 430B when the registration
statement was originally filed, the company may add or substitute selling
shareholders to a registration statement related to a specific transaction by
prospectus supplement. The supplement is filed under Rule 424(b)(7).

If the company is not eligible to rely on Rule 430B when the registration state-
ment is initially filed, it must file a post-effective amendment to add selling
shareholders to a registration statement related to a specific transaction that
was completed prior to the filing of the resale registration statement. A Rule
424(b) prospectus supplement may be used to post-effectively update the sell-
ing shareholder table to reflect a transfer from a previously identified selling
shareholder. The new investor’s shares must have been acquired or received
from a selling shareholder previously named in the resale registration statement
and the aggregate number of securities or dollar amount registered cannot
change. [Apr. 24, 2009]

Section 141. Item 508—Plan of Distribution
Question 141.01

Question: Does Item 508(a) of Regulation S-K, which calls for disclosure of the
identity of “principal underwriters” and their material relationships with the
registrant, require disclosure as to each member of the selling group?

Answer: No. The disclosure is limited to those underwriters who are in privity
of contract with the issuer with respect to the offering. [July 3, 2008]

Section 142. Item 509—Interests of Named Experts and Counsel
None

Section 143. Item 510—Disclosure of Commission Position on
Indemnification for Securities Act Liabilities

None
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Section 144. Item 511—Other Expenses of Issuance and Distribution

None

Section 145. Item 512—Undertakings
Question 145.01

Question: Must a registration statement on Form S-8, covered by Rule 415,
include all applicable undertakings in Item 512 of Regulation S-K, including
specifically those in Items 512(a), (b) and (h)?

Answer: Yes. However, the Form S-8 does not have to include the undertakings
contained in Items 512(a)(5)(i), 512(a)(5)(ii), and 512(a)(6). [July 3, 2008]

Question 145.02

Question: Should a Form S-3 for an automatic shelf registration statement
include the Item 512(h) undertaking or the indemnification disclosure required
by Item 510 of Regulation S-K?

Answer: A Form S-3 for an automatic shelf registration statement, other than for
a dividend reinvestment plan, should include the Item 512(h) undertaking rather
than the indemnification disclosure required by Item 510, even though the regis-
trant will not request acceleration of effectiveness. For automatic shelf registra-
tion statements relating to dividend reinvestment plans, the Item 510 disclosure
should be included in lieu of the Item 512(h) undertaking. [July 3, 2008]

Question 145.03

Question: Item 512(a) of Regulation S-K, which is applicable to Rule 415 offer-
ings, sets forth three circumstances requiring a post-effective amendment: Sec-
tion 10(a)(3) updating, fundamental changes and material changes to the plan
of distribution. Can a Rule 424(b) supplement be used for these purposes if the
offering is registered on Form S-3 or Form F-37

Answer: Yes. In a Form S-3 or Form F-3, issuers may satisfy the Item 512(a)
undertaking by incorporating by reference from Exchange Act reports contain-
ing the required information or by filing a Rule 424(b) prospectus. [July 3, 2008]

Section 146. Item 601 —Exhibits
Question 146.01

Question: Instruction 1 to Item 601(a) of Regulation S-K provides that when
filing amendments to registration statements, a registrant need not include
copies of exhibits which have been modified only to correct minor typo-
graphical errors or to put in pricing terms. May the incomplete exhibits already
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on file that do not reflect the pricing or typographical modifications noted
above be incorporated by reference in any subsequent filing?

Answer: No. Instruction 1 also states that incomplete exhibits already on file
that do not reflect these modifications may not be incorporated by reference in
any subsequent filing. [July 3, 2008]

Question 146.02

Question: Under Item 601(a)(2), must the exhibit index for each year’s Form
10-K list each of the exhibits required in the Form 10-K, even if some of the
exhibits have previously been filed?

Answer: Yes. Of course, the previously filed exhibits may be incorporated by
reference from the prior year’s Form 10-K or another appropriate document.
[July 3, 2008]

Question 146.03

Question: Must a Form 10-Q include the full exhibit index specified by Item
601(a)(2)?

Answer: No. The exhibit index in a Form 10-Q can be limited to those exhibits
actually filed as part of, or incorporated by reference into, the Form 10-Q.
[July 3, 2008]

Question 146.04

Question: If a registrant is party to an oral contract that would be required to
be filed as an exhibit pursuant to Item 601(b)(10) if it were written, should the
registrant provide a written description of the contract similar to that required
for oral contracts or arrangements pursuant to Item 601(b)(10)(iii)?

Answer: Yes. [July 3, 2008]
Question 146.05

Question: If a company enters into a new material contract, when should the
contract be filed as an exhibit to a Form 10-Q or Form 10-K?

Answer: Instruction 2 to Item 601(b)(10) indicates that Exhibit 10 material
contracts need to be filed with the periodic report covering the period during
which the contract is executed or becomes effective. [July 3, 2008]

Question 146.06

Question: A company entered into a material agreement. However, the agree-
ment was no longer material to the company by the end of the reporting period
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during which the contract was entered into. Must the agreement be filed as an
exhibit to the periodic report?

Answer: Yes. Item 601(a)(4) provides that if a material contract “is executed or
becomes effective during the reporting period,” then it shall be filed as an
exhibit. [July 3, 2008]

Question 146.07

Question: When may consents that are filed with an Exchange Act document
be incorporated by reference into a Securities Act registration statement?

Answer: Item 601(b)(23)(ii) of Regulation S-K and Securities Act Rule 439(a)
permit the incorporation by reference of consents filed with Exchange Act
reports only into an already effective Securities Act registration statement.
Consents may not be incorporated by reference into a registration statement
that becomes effective after the filing of the consent with an Exchange Act
document. [July 3, 2008]

Question 146.08

Question: An issuer is filing a special financial report on Form 10-K. Must the
issuer file with the report the certification required by Item 601(b)(31)?

Answer: Yes. However, the issuer may omit paragraphs 4 and 5 of the certifi-
cation because the report will contain only audited financial statements and not
Item 307 or Item 308 of Regulation S-K disclosures. [July 3, 2008]

Question 146.09

Question: Does Item 601(b)(10)(iii)(A) of Regulation S-K, which describes
management contracts and compensatory plans, contracts and arrangements in
which named executive officers participate that must be filed as exhibits to
registration statements and reports, require a smaller reporting company to
define the term “named executive officer” by referring to the definition of that
term in Item 402(a)(3) of Regulation S-K instead of the definition of that term
available to smaller reporting companies in Item 402(m)(2)?

Answer: No. If a smaller reporting company has chosen to use the definition of
“named executive officer” in Item 402(m)(2) in its registration statement or
report, by providing the disclosure permitted under Items 402(m) through
402(r) instead of the disclosure required under Items 402(a) through 402(k), the
staff will interpret Item 601(b)(10)(iii)(A) to refer to the definition of “named
executive officer” in Item 402(m)(2) and only require the filing as exhibits of
plans, contracts and arrangements in which named executive officers as
defined under Item 402(m)(2) participate. [July 3, 2008]
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Question 146.10

Question: Should a copy of the employee benefit plan under which the regis-
tered securities will be issued be filed as an exhibit to the registration statement
on Form S-8?

Answer: Yes. [July 3, 2008]
Question 146.11

Question: Does a written arrangement whereby officers are provided company
cars and other perquisites have to be filed as a “material contract”?

Answer: If the perquisite is separately identified and quantified in the proxy
statement, then the written arrangement pursuant to which the officer receives
the perquisite need not be filed as a “material contract.” [July 3, 2008]

Question 146.12

Question: Even though interactive data exhibits are not required for initial
public offerings, can a filer voluntarily submit an interactive data exhibit for an
IPO on Form S-1?

Answer: Yes. If the filer chooses to submit an interactive data exhibit with an
IPO on Form S-1, however, it must include the exhibit as soon as the registra-
tion statement contains a price or price range and subsequent amendments also
must include the interactive data exhibit if the financial statements are
changed. [May 29, 2009]

Question 146.13

Question: If a Form 8-K contains audited annual financial statements that are a
revised version of financial statements previously filed with the Commission
and have been revised to reflect the effects of certain subsequent events, such
as discontinued operations, a change in reportable segments or a change in
accounting principle, then under Item 601(b)(101)(i) of Regulation S-K, the filer
must submit an interactive data file with the Form 8-K for those revised audited
annual financial statements. Paragraph 6(a) of General Instruction C of
Form 6-K contains a similar requirement. Item 601(b)(101)(ii) of Regulation S-K
and Paragraph 6(b) of General Instruction C of Form 6-K permit a filer to volun-
tarily submit an interactive data file with a Form 8-K or 6 K, respectively, under
specified conditions. Is a filer permitted to voluntarily submit an interactive
data file with a Form 8-K or 6-K for other financial statements that may be
included in the Form 8-K or 6-K, but for which an interactive data file is not
required to be submitted? For example, if the Form 6-K contains interim finan-
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cial statements other than pursuant to the nine-month updating requirement of
Item 8.A.5 of Form 20-F?

Answer: Yes, if the filer otherwise complies with Item 601(b)(101)(ii) of Regu-
lation S-K and Paragraph 6(b) of General Instruction C of Form 6-K, as appli-
cable. [Sep. 14, 2009]

Question 146.14

Question: How does a filer determine when it is required to submit interactive
data and to “detail tag” the financial statement footnotes and schedules in its
interactive data?

Answer: A filer first assesses its filing status at the end of each fiscal year (by
looking to its public float as of the end of the most recently completed second
quarter) and then follows the phase-in provisions for that status in the filings it
makes during the immediately following fiscal year.

For example, as of December 31, 2009, a calendar-year domestic filer is a large
accelerated filer with a public float under $5 billion on the last business day of
its second quarter ended June 30, 2009. For purposes of its 2010 filings, the filer
will follow the submission requirements of Item 601(b)(101)(i)(B) of Regulation
S-K and the detail tagging requirements of Rule 405(f)(2) of Regulation S-T.
Accordingly, the filer is required to submit interactive data with its Forms 10-Q
for the quarters ended June 30 and September 30, 2010 but need not detail tag
the financial statement footnotes and schedules until its Form 10-Q for the
quarter ended June 30, 2011, assuming that, as of December 31, 2010, it is a
large accelerated filer with a public float under $5 billion on the last business
day of its second quarter ended June 30, 2010.

If the filer, as of December 31, 2010, is no longer a large accelerated filer, for
purposes of its 2011 filings, it will follow the submission requirements of Item
601(b)(101)(1)(C) of Regulation S-K and the detail tagging requirements of Rule
405(f)(3) of Regulation S-T. Accordingly, the filer would not be required to
submit interactive data with its Form 10-K for the year ended December 31,
2010 or Form 10-Q for the quarter ended March 31, 2011, but it would be
required to submit interactive data with its Forms 10-Q for the quarters ended
June 30 and September 30, 2011. The filer would not be required to detail tag
the financial statement footnotes and schedules until its Form 10-Q for the
quarter ended June 30, 2012.

Conversely, if the filer, as of December 31, 2010, is a large accelerated filer
with a public float over $5 billion on the last business day of its second quar-
ter ended June 30, 2010, it will follow the submission requirements of

B-64



Item 601(b)(101)(i)(A) of Regulation S-K and the detail tagging requirements
of Rule 405(f)(1) of Regulation S-T. Accordingly, the filer would be required
to submit interactive data with its Form 10-K for the year ended December
31, 2010 and Forms 10-Q for the quarters ended March 31, June 30 and Sep-
tember 30, 2011 and to detail tag the financial statement footnotes and
schedules in the interactive data it submits with all of these forms, even
though the filer is in its first year of interactive data reporting. A filer that is
required to begin detail tagging within its first year of interactive data report-
ing may apply for a continuing hardship exemption pursuant to Rule 202 of
Regulation S-T if it cannot detail tag without undue burden or expense. Such
applications will be considered on a case-by-case basis. [Sept. 17, 2010]

Question 146.15

Question: In detail tagging financial statement footnotes and schedules in its
interactive data file, a filer must, among other things, “block-text” tag “[e]ach
significant accounting policy within the significant accounting policies foot-
note” under Rule 405(d)(2) of Regulation S-T. Must the filer also block-text tag
significant accounting policies that are described in footnotes outside of a sig-
nificant accounting policies footnote, either because the significant accounting
policies footnote is not the only footnote that describes significant accounting
policies or because there is no significant accounting policies footnote?

Answer: Yes. [Sept. 17, 2010]
Question 146.16

Question: In detail tagging financial statement footnotes and schedules in its
interactive data file, a filer must also, among other things, tag separately “[e]ach
amount (i.e., monetary value, percentage, and number)” within each footnote
and financial statement schedule under Rules 405(d)(4)(i) and 405(e)(2)(i),
respectively, of Regulation S-T. Are there any monetary values, percentages or
numbers in footnotes and financial statement schedules that do not need to be
tagged separately?

Answer: Yes. Examples of the types of monetary values, percentages and
numbers that the staff has agreed are not within the purpose of the current
interactive data requirements and, as a result, need not be tagged separately to
comply with Rules 405(d)(4)(i) and 405(e)(2)(i) include:

@ attributed increased sales to the $1.99 pancake special (the increased sales
figure itself would need to be tagged);

@ sales of 1% fat milk (the sales figure itself would need to be tagged);
® docket number 34-4589;
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@ 22nd district court;

® FASB Accounting Standards Codification Section 605-40-15;

@ altitude of 27,000 feet;

@ drilling 700 feet;

® open new stores no less than 2 miles from existing stores;

® founded a new subsidiary in 2009;

® cach restaurant now offers at least 20 entrees under 500 calories; and
® number of the footnote itself. [Sept. 17, 2010]

Question 146.17

Question: A reporting issuer plans to rely on Securities Act Rule 430A to omit
pricing information from its prospectus until after effectiveness of the registra-
tion statement. Unlike a non-reporting issuer, it is not required to disclose,
pursuant to Item 501(b)(3) of Regulation S-K, a bona fide estimate of the range
of the maximum offering price. As Item 601(b)(101)(i) provides that an inter-
active data file is “required for a registration statement under the Securities Act
only if the registration statement contains a price or price range,” must the
issuer provide an interactive data file as an exhibit to the registration state-
ment?

Answer: Yes. Item 601(b)(101)(i) does not provide an exemption from the
interactive data requirements for reporting issuers that plan to rely on Rule
430A. In general, disclosure that satisfies the requirements in Item 501(b)(3) of
Regulation S-K to state the “offering price” will be considered a “price or price
range” for purposes of the interactive data rules, and thus trigger the require-
ment to submit interactive data. Accordingly, registration statements for shelf
offerings, at-the-market offerings, exchange offers and secondary offerings
must comply with the interactive data filing requirement even though they
generally do not include a specific offering price at the time of effectiveness,
unless the financial statements are incorporated by reference into the registra-
tion statement. [May 16, 2013]

Section 147. Item 701—Recent Sales of Unregistered Securities; Use of
Proceeds from Registered Securities

Question 147.01

Question: Does Item 701(f) require a registrant to report how it anticipates
using the proceeds of an offering?
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Answer: No. The reporting of use of proceeds requires the reporting of actual
expenditures of the funds. Merely earmarking funds for future use should not
be reported. [July 3, 2008]

Section 148. Item 702—Indemnification of Directors and Officers

None
Section 149. Item 703—Purchases of Equity Securities by the Issuer
and Affiliated Purchasers
Question 149.01
Question: Item 703 requires tabular disclosure regarding any purchase made
by or on behalf of the issuer or any affiliated purchaser of shares or other units
of any class of the issuer’s equity securities that are registered by the issuer
under Exchange Act Section 12. In connection with an employee benefit plan,
an employee exercises an option using a process known as “net” option

exercise. Is this transaction a repurchase by the issuer that the issuer must dis-
close under Item 703?

Answer: No. If, however, any shares are withheld in addition to the shares
necessary to pay taxes or satisfy the exercise price, the company must disclose
the repurchase of the additional shares under Item 703. Similarly, if the option
exercise price is paid with company stock that the option holder otherwise
owns, the company must report the repurchase of the stock under Item 703.
[July 3, 2008]

Question 149.02

Question: Is disclosure required by Item 703 of Regulation S-K if a holder of
restricted stock subject to vesting conditions forfeits the stock upon failure to
satisfy vesting condition if he or she was granted them for no consideration?

Answer: No. [July 3, 2008]
Section 150. Items 801 and 802—Industry Guides

None

Section 151. Items 901 through 915—Roll-up Transactions
Question 151.01

Question: Are the roll-up rules in the Item 900 Series of Regulation S-K appli-
cable to transactions exempt from registration under the Securities Act?

Answer: Pursuant to Item 901(c)(2)(ii), a “roll-up transaction” does not include
transactions in which the securities to be issued or exchanged are not required
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to be, and are not, registered under the Securities Act. The roll-up rules are not
applicable except from an anti-fraud perspective. See Release No. 33-6922
(Oct. 30, 1991). [July 3, 2008]

Section 152. Items 1000-1016—Regulation M-A

None

Section 153. Items 1100-1123—Regulation AB

None

Section 154. Items 1201-1208—Disclosure by Registrants Engaged in Oil
and Gas Producing Activities

Question 154.01

Question: For a recently drilled well, where there is only a limited amount of
production data and the production rate is expected to decline in a hyperbolic
manner but the evidence to date indicates only an exponential decline, can you
assume that the production rate will eventually begin to decline in a hyperbolic
manner and claim that as proved reserves?

Answer: Yes, but only at such time when additional production data, such as
from offset wells, exists demonstrating that there will be a change in the man-
ner of decline from exponential to hyperbolic. [Oct. 26, 2009]

Question 154.02

Question: Should reserve quantities attributable to equity method investees be
combined with reserve quantities attributable to consolidated entities for pur-
poses of identifying countries containing 15% or more of the registrant’s
reserves under Item 1202 of Regulation S-K.

Answer: Yes. [Oct. 26, 2009]
Question 154.03

Question: If an issuer engages a third party to prepare or audit its reserve
estimates, or to conduct a process review, of a limited amount of its reserves,
does it need to file the third party’s report under Item 1202(a)(8) of Regulation
S-K?

Answer: If the issuer discloses in its filing that it engaged a third party to pre-
pare or audit its reserve estimates, or to conduct a process review, of a limited
amount of its reserves, then the issuer must file the third party’s report.
[Oct. 26, 2009]
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INTERPRETIVE RESPONSES REGARDING PARTICULAR
SITUATIONS

Section 201. Regulation S-K—General Guidance
None

Section 202. Item 10—General

202.01 For purposes of the definition of the term “smaller reporting com-
pany” in Item 10(f)(1) of Regulation S-K, in calculating an issuer’s revenues to
determine the application of the definition of “smaller reporting company,”
when the issuer has a public float of zero and is seeking to determine whether it
meets the terms of the definition on the basis of revenues, the issuer should
include all revenues on a consolidated basis. As such, a holding company would
meet the terms of the definition only if it has less than $50 million in con-
solidated revenues. [July 3, 2008]

Section 203. Item 101—Description of Business

203.01 In the narrative description of business, a registrant is required to
specify “the number of persons employed by the registrant.” In industries where
registrants’ general practice is to hire independent contractors (sometimes
called “contract employees” or “freelancers”) rather than “employees” to per-
form the work of the company, this disclosure should indicate the number of
persons retained as independent contractors, as well as the number of regular
employees. [July 3, 2008]

Section 204. Item 102—Description of Property

None

Section 205. Item 103—Legal Proceedings

205.01 The bank subsidiary of a one bank holding company initiates a law-
suit to collect a debt that exceeds 10% of the current assets of the bank and its
holding company parent. Due to the unusual size of the debt, Item 103 requires
disclosure of the lawsuit, even though the collection of debts is a normal
incident of the bank’s business. [July 3, 2008]

205.02 Contrary to Release No. 33-5170 (July 19, 1971), it is no longer the
practice of the Division to require registrants automatically to furnish, as
supplemental information, either a description of civil rights litigation omitted

from a newly-filed disclosure document or the reasons for the omission. [July 3,
2008]
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Section 206. Item 201—Market Price of and Dividends on the
Registrant’s Common Equity and Related Stockholder Matters

206.01 An equity compensation plan has received Bankruptcy Court appro-
val, but not shareholder approval. Such a plan should be reported in the “not
approved by security holders” category for the purposes of the Equity Compen-
sation Plan Information table. A footnote may be added to disclose the Bank-
ruptcy Court approval. [Mar. 13, 2007]

206.02 A compensation plan that permits awards to be settled in either cash
or stock must be disclosed under Item 201(d). A plan that permits awards to be
settled only in cash need not be disclosed under Item 201(d), because the pur-
pose of Item 201(d) is to show dilution and cash-only plans are not dilutive.
However, pursuant to Item 10 of Schedule 14A, if a company is seeking share-
holder approval of any plan pursuant to which cash (or non-cash) compensa-
tion may be paid or distributed, the company is required to include in its proxy
statement Item 201(d) disclosure with respect to its plans under which com-
pany equity securities are authorized for issuance. [Mar. 13, 2007]

206.03 Instruction 1 to Item 201(d) provides that no disclosure is required
with respect to any employee benefit plan that is intended to meet the qual-
ification requirements of Internal Revenue Code Section 401(a). The same
treatment would apply to a foreign employee benefit plan that is similar in sub-
stance to a Section 401(a) qualified plan in terms of being broad-based,
compensatory and non-discriminatory. The same analysis applies for purposes
of determining whether a plan must be filed as an exhibit pursuant to Item
601(b)(10)(iii)(B) of Regulation S-K, based on the exclusion provided by Item
601(b)(10)(iii)(C)(4) of Regulation S-K. [Mar. 13, 2007] [same as C&DI 246.11]

206.04 A company has stock appreciation rights that are exercisable for an
amount of its common stock with a value equal to the increase in the fair mar-
ket value of the common stock from the date the stock appreciation rights were
granted. For these instruments, the company may use the fair market value of
its common stock at fiscal year end for the purposes of reporting the number of
shares to be issued upon exercise of the stock appreciation rights pursuant to
Item 201(d)(2)(i). The company should also describe this assumption in a foot-
note to the Equity Compensation Plan Information table. [Mar. 13, 2007]

206.05 As a general rule, when a registrant changes the entities comprising a
self-constructed index from the index used in the prior year, the reasons for the
change must be explained and the total return must be compared with that of
both the newly constructed index and the prior index. See Item 201(e)(4) and
Release No. 34-32723 (Aug. 6, 1993) at IV.B.1. Two limited exceptions are set
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forth in Release No. 34-32723. Presentation on the old basis is not required: (i) if
an entity is omitted solely because it is no longer in the line of business or
industry; or (ii) the changes in the composition of the index are the result of
application of pre-established objective criteria. In these two cases, a specific
description of, and the bases for, the change must be disclosed, including the
names of the companies deleted from the new index. [Mar. 13, 2007]

206.06 If a company becomes listed on an exchange that is different from the
exchange it was listed on in the prior year, the change needs to be reflected in
the performance graph if the company also changes its broad market indices as
a result. For example, if a company that had been listed on the American Stock
Exchange becomes listed on a different exchange and now plans to use the S&P
500 as its broad market index rather than the American Stock Exchange
Composite Index, the company must provide a narrative explanation of the
change in indices and compare returns based upon the old and new index on
the graph. [Mar. 13, 2007]

206.07 In lieu of data for the last trading day prior to the end of a given fiscal
year, a registrant may use data for the last day in that year made available by a
third-party index provider. [Mar. 13, 2007]

206.08 A registrant created by a spin-off may begin its Performance Graph
presentation on the effective date of the registration of its common stock under
Section 12 of the Exchange Act. [Mar. 13, 2007]

206.09 A registrant that spins off a portion of its business should treat that
transaction as a special dividend, make the appropriate adjustments to its
shareholder return data, and disclose the occurrence of the transaction and
resultant adjustments in its performance graph. [Mar. 13, 2007]

206.10 A merger or other acquisition involving the registrant, where the regis-
trant remains in existence and its common stock remains outstanding, does not
change the presentation of the registrant’s performance graph. [Mar. 13, 2007]

206.11 A registrant with several distinct lines of business may construct a
composite peer group index composed of entities from different industry
groups, representing each of the registrant’s lines of business (with the lines of
business weighted by revenues or assets). The basis and amount of the weight-
ing should be disclosed. Alternatively, the registrant may plot a separate peer
index line for each of its lines of business. [Mar. 13, 2007]

206.12 If a company selects its own peer group and subsequently changes
the group, an additional line showing the newly selected index should be added
to the performance graph. [Mar. 13, 2007]
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206.13 Companies that have a short fiscal year (for example, following an
initial public offering, as the result of a spin-off, or after emerging from bank-
ruptcy) must do a stock performance graph for the short year unless the short
year is 30 days or less. [Mar. 13, 2007]

206.14 A company is preparing its first proxy statement following its emer-
gence from bankruptcy. The new class of stock that was issued under the bank-
ruptcy plan started trading in Mar. 2006. The measurement period for the graph
is from Mar. 2006 through December 2006. However, the company may plot the
graph on a monthly basis and can continue the graph beyond December 2006 as
long as the December 2006 plotting point is clearly shown. The same principle
applies to initial public offerings and spin-off situations with a short fiscal year.
[Mar. 13, 2007]

206.15 A “published industry or line-of-business index” is one that is
“accessible to the registrant’s security holders” and, if prepared by the regis-
trant or an affiliate, is also “widely recognized and used.” Certain guidance
concerning the use of trade group indices and of composite indices composed
of more than one published index is given in Release No. 34-32723 (Aug. 6,
1993) at Section IV.B.2. Self-constructed indices (which term includes those
prepared by a third party for the registrant and which are not “published”) are
not prohibited or discouraged by Item 201(e), they just must be weighted by
market capitalization (as are most published indices) and include identification
of the component issuers. See Instruction 5 to Item 201(e). [Mar. 13, 2007]

Section 207. Item 202—Description of Registrant’s Securities
None

Section 208. Item 301—Selected Financial Data
None

Section 209. Item 302—Supplementary Financial Information

None

Section 210. Item 303—Management’s Discussion and Analysis of
Financial Condition and Results of Operations

None
Section 211. Item 304—Changes in and Disagreements with
Accountants on Accounting and Financial Disclosure

211.01 Item 304(a)(1)(iv) uses the phrase “the registrant’s two most recent
fiscal years and any subsequent interim period preceding such resignation,
declination or dismissal,” whereas Item 304(a)(1) uses the phrase, “the regis-
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trant’s two most recent fiscal years or any subsequent interim period.” The
Division staff has been asked whether the period referenced in Item
304(a)(1)(iv) is coterminous with the period referenced in Item 304(a)(1), or
instead refers to a period of such duration preceding the accountant’s resig-
nation or dismissal, as the language would literally suggest. The Division staff
takes the position that Item 304(a)(1)(iv) refers to the time period preceding
the resignation or dismissal. [July 3, 2008]

Section 212. Item 305—Quantitative and Qualitative Disclosures About
Market Risk

None
Section 213. Item 306 [Reserved]
None

Section 214. Item 307—Disclosure Controls and Procedures

214.01 As discussed in Question and Answer 3 (FAQ 3) of “Management’s
Report on Internal Control over Financial Reporting and Certification of Dis-
closure Controls in Exchange Act Periodic Reports—Frequently Asked Ques-
tions (revised Sept. 24, 2007),” issued by the Office of the Chief Accountant and
the Division of Corporation Finance, under limited and specified circum-
stances, the staff will not object to management excluding an acquired business
from management’s assessment of the registrant’s internal control over finan-
cial reporting. FAQ 3 relates only to omitting an assessment of an acquired
business’s internal control over financial reporting from the assessment of the
registrant’s internal control over financial reporting. By its terms, it does not
address management’s evaluation of disclosure controls and procedures. In
light of the overlap between a company’s disclosure controls and procedures
and its internal control over financial reporting, in those situations in which a
registrant may properly rely on FAQ 3, management’s evaluation of disclosure
controls and procedures may exclude an assessment of those disclosure con-
trols and procedures of the acquired entity that are subsumed by internal con-
trol over financial reporting. In addition, consistent with FAQ 3, we would
expect the registrant to indicate the significance of the acquired business to the
registrant’s consolidated financial statements. [July 3, 2008]

214.02 A royalty trust attempted to limit its conclusion regarding the effec-
tiveness of its disclosure controls and procedures by stating that it relied on the
working interest owners for disclosure in the document. Although a royalty
trust can explain its reliance on working interest owners, it cannot thereby limit
the scope of its conclusion. [July 3, 2008]
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Section 215. Items 308 and 308T—Internal Control over Financial
Reporting

215.01 Notwithstanding the introductory note to Item 308T, which states
that it applies only to annual reports, any Form 10-Q that is required to include
Item 308T disclosure pursuant to Item 4T of Form 10-Q must include the dis-
closure required by Item 308T(b). Quarterly reports need not include Item
308T(a) disclosure. [July 3, 2008]

215.02 The guidance provided in Management’s Report on Internal Control
Over Financial Reporting and Certification of Disclosure in Exchange Act Peri-
odic Reports, Frequently Asked Questions No. 3 does not relate to reverse
acquisitions between an issuer and a private operating company, and the surviv-
ing issuer in a reverse acquisition is not a “newly public company” as that term
is used in Exchange Act Release No. 54942 (Dec. 15, 2006). However, the staff
acknowledges that it might not always be possible to conduct an assessment of
the private operating company or accounting acquirer’s internal control over
financial reporting in the period between the consummation date of a reverse
acquisition and the date of management’s assessment of internal control over
financial reporting required by Item 308(a) of Regulation S-K. We also recognize
that in many of these transactions, such as those in which the legal acquirer is a
non-operating public shell company, the internal controls of the legal acquirer
may no longer exist as of the assessment date or the assets, liabilities, and
operations may be insignificant when compared to the consolidated entity. In
the instances described above, the staff would not object if the surviving issuer
were to exclude management’s assessment of internal control over financial
reporting in the Form 10-K covering the fiscal year in which the transaction was
consummated. However, when the transaction is consummated shortly after
year-end and surviving issuer is required to file an amended Form 8-K to update
its financial statements for its most recent year-end, that filing is equivalent to
the first annual report subsequent to the consummation of the transaction and
future annual reports should not exclude management’s report on internal
control over financial reporting. Similar conclusions may also be reached in
transactions involving special-purpose acquisition companies.

In lieu of management’s report, the issuer should disclose why management’s
assessment has not been included in the report, specifically addressing the
effect of the transaction on management’s ability to conduct an assessment and
the scope of the assessment if one were to be conducted.

In addition, the staff notes that a reverse acquisition between two operating
companies may often present facts that would preclude an issuer from conclud-
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ing that management’s assessment may be excluded from the issuer’s
Form 10-K. Consequently, issuers in this situation are encouraged to discuss
with the staff whether it is appropriate to exclude management’s report on
internal control over financial reporting.

Notwithstanding management’s exclusion of its report, the issuer must
include the internal control over financial reporting language in the
introductory portion of paragraph 4 of the Section 302 certification, as well as
paragraph 4(b), because the issuer is subject to Section 404(a) of the Sarbanes-
Oxley Act. [Apr. 24, 2009]

Section 216. Item 401—Directors, Executive Officers, Promoters and
Control Persons

216.01 Item 401(d) requires disclosure where a director’s wife is the first
cousin of an executive officer of the same company since the director and
executive officer are related by marriage “not more remote than first cousin.”
[July 3, 2008]

216.02 A director of a public company is the general partner (and 50%
owner) of limited partnership A which, in turn, is the general partner of limited
partnership B, now in bankruptcy. Disclosure of the bankruptcy is required in
the public company’s filings under Item 401(f)(1), because the director’s general
partnership in, and percentage ownership of, A are evidence of control of A, the
general partner of B. [July 3, 2008]

216.03 The president of a company about to go public is convicted within the
past year of misdemeanor criminal offenses, involving two small checks of $30
and $50, respectively. Counsel argues that disclosure is not required under Item
401(f) because of the exclusion of Item 401(f)(2) for “traffic violations and
other minor offenses.” The Division staff disagrees, taking the position that
such disclosure is “material to an evaluation of the ability or integrity of any . . .
executive officer of the registrant” (emphasis added). [July 3, 2008]

216.04 Item 401(f) would require the disclosure by an issuer of an order
temporarily restraining another corporation from pursuing a tender offer where
a director of the issuer, who is the president of the other corporation, has been
specifically named in the order. [July 3, 2008]

Section 217. Item 402(a)—Executive Compensation; General

217.01 Whether a spin-off is treated like the IPO of a new “spun-off” regis-
trant for purposes of Item 402 disclosure depends on the particular facts and
circumstances. When determining whether disclosure of compensation before
the spin-off is necessary, the “spun-off” registrant should consider whether it
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was a reporting company or a separate division before the spin-off, as well as
its continuity of management. For example, if a parent company spun off a
subsidiary which conducted one line of the parent company’s business, and
before and after the spin-off the executive officers of the subsidiary: (1) were
the same; (2) provided the same type of services to the subsidiary; and (3) pro-
vided no services to the parent, historical compensation disclosure likely would
be required. In contrast, if a parent company spun off a newly formed sub-
sidiary consisting of portions of several different parts of the parent’s business
and having new management, it is more likely that the spin-off could be treated
as the IPO of a new “spun-off” registrant. [Jan. 24, 2007]

217.02 Following a merger among operating companies, there is no concept
of “successor” compensation. Therefore, the surviving company in the merger
need not report on compensation paid by predecessor corporations that dis-
appeared in the merger. Similarly, a parent corporation would not pick up
compensation paid to an employee of its subsidiary prior to the time the sub-
sidiary became a subsidiary (i.e., when it was a target). Moreover, income paid
by such predecessor companies need not be counted in computing whether an
individual is a named executive officer of the surviving corporation. A different
result may apply, however, in situations involving an amalgamation or combina-
tion of companies. A different result also applies where an operating company
combines with a shell company, as defined in Securities Act Rule 405, as pro-
vided in Interpretive Response 217.12, below. [Aug. 8, 2007]

217.03 A subsidiary of a public company is going public. The officers of the
subsidiary previously were officers of the parent, and in some cases all of the
work that they did for the parent related to the subsidiary. The registration
statement of the subsidiary would not be required to include compensation
previously awarded by the parent corporation. The subsidiary would start
reporting as of the IPO date. [Jan. 24, 2007]

217.04 Instruction 1 to Item 402(a)(3) states that the generally required
compensation disclosure regarding highly compensated executive officers need
not be set forth for an executive officer (other than the principal executive offi-
cer or principal financial officer) whose total compensation for the last fiscal
year, reduced by the amount required to be disclosed by Item 402(c)(2)(viii),
did not exceed $100,000. A reporting company that recently changed its fiscal
year end from December 31st to June 30th is preparing its transition report for
the 6-month period ended June 30th, having filed its Form 10-K for the fiscal
year ended 6 months earlier on December 31st. The reporting company gen-
erally has a group of executive officers that earn in excess of $100,000 each
year. In addition, during the 6-month period, the company made an acquisition

B-76



that resulted in new executive officers that, on an annual basis, will earn more
than $100,000. During the 6-month period, however, none of these existing or
new officers earned more than $100,000 in total compensation. The company
asked whether disclosure under Item 402 regarding these officers therefore
would not be required in the report being prepared for the 6-month period. The
Division staff advised that no disclosure need be provided with respect to
executive officers that started employment with the company during the 6-
month period and did not, during that period of employment, earn more than
$100,000. With respect to executive officers that were employed by the com-
pany both during and before the 6-month period, however, Item 402 disclosure
would have to be provided for those who earned in excess of $100,000 during
the one-year period ending June 30th (the same ending date as the six-month
period, but extending back over 6 months of the preceding fiscal year). [Jan. 24,
2007]

217.05 If a company changes its fiscal year, report compensation for the
“stub period,” and do not annualize or restate compensation. In addition, report
compensation for the last three full fiscal years, in accordance with Item 402 of
Regulation S-K. For example, in late 1997 a company changed its fiscal year end
from June 30 to December 31. In the Summary Compensation Table, provide
disclosure for each of the following four periods: July 1, 1997 to December 31,
1997; July 1, 1996 to June 30, 1997; July 1, 1995 to June 30, 1996; and July 1, 1994
to June 30, 1995. Continue providing such disclosure for four periods (three full
fiscal years and the stub period) until there is disclosure for three full fiscal
years after the stub period (December 31, 2000 in the example). If the company
was not a reporting company and was to do an IPO in February 1998, it would
furnish disclosure for both of the following periods in the Summary Compensa-
tion Table: July 1, 1997 to December 31, 1997; and July 1, 1996 to June 30, 1997.
[Jan. 24, 2007]

217.06 Compensation of both incoming and departing executives should not
be annualized. [Jan. 24, 2007]

217.07 A caller asked whether an executive officer, other than the principal
executive officer or principal financial officer, could be considered a “named
executive officer” if the executive officer became a non-executive employee
during the last completed fiscal year and did not depart from the registrant. If
an executive officer becomes a non-executive employee of a registrant during
the preceding fiscal year, consider the compensation the person received dur-
ing the entire fiscal year for purposes of determining whether the person is a
named executive officer for that fiscal year. If the person thus would qualify as
a named executive officer, disclose all of the person’s compensation for the full
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fiscal year, i.e. compensation for when the person was an executive officer and
for when the person was a non-executive employee. [Jan. 24, 2007]

217.08 A parent and its subsidiary are both Exchange Act reporting compa-
nies. Some of the executive officers of the parent may receive a portion of their
compensation from the subsidiary corporation. The Division staff advised that
if an executive spends 100% (or near 100%) of the executive’s time for the sub-
sidiary but is paid by the parent, then the compensation paid by the parent has
to be reported in the executive compensation table of the subsidiary. However,
if an allocation of the monies paid by the parent would be necessary because
the executive officer splits time between the parent and the subsidiary, the
payments allocable to services to the parent need not be included in the sub-
sidiary’s executive compensation table. In addition, in the event that the sub-
sidiary pays a management fee to the parent for use of the executives,
disclosure of the structure of the management agreement and fees would have
to be reported under Item 404. Compensation paid by the subsidiary to execu-
tives of the parent company must be included in the parent’s executive
compensation table if such payments are paid directly by the subsidiary. If the
payments are part of a management contract, disclosure of the structure of the
management agreement and fees would have to be reported under Item 404.
[July 3, 2008] [same as C&DI 230.11]

217.09 Parent and its consolidated subsidiary are public companies. X was
CEO of parent for all of 2007, and was CEO of subsidiary for part of 2007. Y was
an executive officer of the parent for 2007, and was CFO of the subsidiary for
2007. Even though parent made all salary and bonus payments to X and to Y,
pursuant to intercompany accounting: 60% of X’s 2007 salary and bonus was
allocated to the subsidiary; and 85% of Y’s 2007 salary and bonus was allocated
to the subsidiary. If 100% of Y’s salary and bonus are included, Y would be one
of parent’s three most highly compensated executive officers for 2007, but if the
85% allocable to subsidiary is excluded, Y would not be a parent NEO.

On these facts, the staff takes the view that 100% of the salary and bonus of
each of X and Y should be counted in determining the parent’s three most
highly compensated executive officers and disclosed in the parent’s Summary
Compensation Table. Parent’'s NEO determinations and compensation dis-
closures should not be affected by whether its subsidiary is public or private.
The staff also takes the view that subsidiary’s Summary Compensation Table
should report the respective percentages (60% for X and 85% for Y) of salary
and bonus allocated to the subsidiary’s books. Each Summary Compensation
Table should include footnote disclosure noting the extent to which the same
compensation is reported in both tables. [July 3, 2008]
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217.10 A company’s reimbursement to an officer of legal expenses with
respect to a lawsuit in which the officer was named as a defendant, in her
capacity as an officer, is not disclosable pursuant to Item 402 of Regulation S-K.
[Jan. 24, 2007]

217.11 A caller inquired whether a filing that is made on January 2 must
include compensation for the previous year ended December 31 when compen-
sation information may not be incorporated by reference into the filing. The
Division staff’'s position is that compensation must be included for such year
because registrants should have those numbers available. However, if bonus or
other amounts for the prior year have not yet been determined, this should be
noted in a footnote together with disclosure regarding the date the bonus will
be determined, any formula or criteria that will be used and any other pertinent
information. When determined, the bonus or other amount must be disclosed in
a filing under Item 5.02(f) of Form 8-K. Further, where the compensation dis-
closure depends upon assumptions used in the financial statements and those
financial statements have not yet been audited, it is permissible for the com-
pany to note this fact in the compensation disclosure. [Jan. 24, 2007]

217.12 Shareholders of a shell company, as defined in Securities Act Rule
405, will vote on combining the shell company with an operating company. The
combination will have the effect of making the operating company subject to
the reporting requirements of Section 13(a) or 15(d) of the Exchange Act. The
disclosure document soliciting shareholder approval of the combination
(whether a proxy statement, Form S-4, or Form F-4) needs to disclose: (1) Item
402 disclosure for the shell company before the combination; (2) Item 402 dis-
closure regarding the operating company that the operating company would be
required to make if filing a 1934 Act registration statement, including
Compensation Discussion and Analysis disclosure; and (3) Item 402 disclosure
regarding each person who will serve as a director or an executive officer of the
surviving company required by Item 18(a)(7)(ii) or 19(a)(7)(ii) of Form S-4,
including Compensation Discussion and Analysis disclosure that may empha-
size new plans or policies (as provided in the Release 33-8732A text at n. 97).
The Form 10-K of the combined entity for the fiscal year in which the combina-
tion occurs would provide Item 402 disclosure for the named executive officers
and directors of the combined entity, complying with Item 402(a)(4) of Regu-
lation S-K and Instruction 1 to Item 402(c) of Regulation S-K. [Aug. 8, 2007]

217.13 Options or other rights to purchase securities of the parent or a sub-
sidiary of the registrant should be reported in the same manner as compensa-
tory options to purchase registrant securities. [Jan. 24, 2007]
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217.14 Ttem 402(c)(2)(ix)(G) requires Summary Compensation Table dis-
closure of the dollar value of any insurance premiums paid by, or on behalf of,
the registrant during the covered fiscal year with respect to life insurance for
the benefit of a named executive officer. Item 402(j) requires description and
quantification of the estimated payments and benefits that would be provided in
each covered termination circumstance, including the proceeds of such life
insurance payable upon a named executive officer’'s death. However, if an
executive officer dies during the last completed fiscal year, the proceeds of a
life insurance policy funded by the registrant and paid to the deceased execu-
tive officer’s estate need not be taken into consideration in determining the
compensation to be reported in the Summary Compensation Table, or in
determining whether the executive is among the registrant’s up to two addi-
tional individuals for whom disclosure would be required under Item
402(2)(3)(iv). [May 29, 2009]

Section 218. Item 402(b)—Executive Compensation; Compensation
Discussion and Analysis

None

Section 219. Item 402(c)—Executive Compensation; Summary
Compensation Table

219.01 A registrant need not report earnings on compensation that is
deferred on a basis that is not tax qualified as above-market or preferential
earnings within the meaning of Item 402(c)(2)(viii)(B) where the return on such
earnings is calculated in the same manner and at the same rate as earnings on
externally managed investments to employees participating in a tax-qualified
plan providing for broad-based employee participation. See n. 43 to Release No.
34-31327 (Oct. 16, 1992); American Society of Corporate Secretaries (Jan. 6,
1993). For example, many issuers provide for deferral of salary or bonus
amounts not covered by tax-qualified plans where the return on such amounts
is the same as the return paid on amounts invested in an externally managed
investment fund, such as an equity mutual fund, available to all employees par-
ticipating in a non-discriminatory, tax-qualified plan (e.g., 401(k) plan).
Although this position generally will be available for so-called “excess benefit
plans” (as defined for Rule 16b-3(b)(2) purposes), it may not be appropriately
applied in the case of a pure “top-hat” plan or SERP (Supplemental Employee
Retirement Plan) that bears no relationship to a tax-qualified plan of the issuer.
When in doubt, consult the staff. For a deferred compensation plan with a cash-
based, interest-only return, earnings would not be reportable as “above-market”
unless the rate of interest exceeded 120% of the applicable federal long-term
rate, as stated in Instruction 2 to Item 402(c)(2)(viii). Non-qualified deferred
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compensation plan earnings that are “above-market or preferential” are report-
able even if the deferred compensation plan is unfunded and thus subject to
risk of loss of principal. [Jan. 24, 2007]

219.02 TItem 402(c)(2)(ix)(G) requires disclosure in the “All Other
Compensation” column of the dollar value of any dividends or other earnings
paid on stock or option awards, when those amounts were not factored into the
grant date fair value required to be reported for the stock or option award. If a
company credits stock dividends on unvested restricted stock units, but does
not actually pay them out until the restricted stock units vest, those dividends
should be reported in the year credited, rather than the year vested (and
actually paid). [Aug. 8, 2007]

219.03 Item 402(c)(2)(viii) of Regulation S-K and Item 402(h)(2)(iii) and (iv)
of Regulation S-K require amounts that are computed as of the same pension
plan measurement date used for financial reporting purposes with respect to
the company’s audited financial statements for the last completed fiscal year.
The rules reference the same pension plan measurement date as is used for
financial statement reporting purposes so that the company would not have to
use different assumptions when computing the present value for executive
compensation disclosure and financial reporting purposes. The pension plan
measurement date for most pension plans is September 30, which, in the case
of calendar-year companies, does not correspond with the company’s fiscal
year. This means that the pension benefit information will be presented for a
period that differs from the fiscal year period covered by the disclosure. Under
recent changes in pension accounting standards, the pension measurement date
will be changed to be the same as the end of the company’s fiscal year. In the
year in which companies change their pension measurement date, they may use
an annualized approach for the disclosure of the change in the value of the
accumulated pension benefits in the Summary Compensation Table (thereby
adjusting the 15 month period to a 12 month period) when the transition in
pension plan measurement date occurs, so long as the company includes dis-
closure explaining it has followed this approach. The actuarial present value
computed on the new measurement date should be reported in the Pension
Benefits Table. [Jan. 24, 2007]

219.04 If the actuarial present value of the accumulated pension benefit for a
named executive officer on the pension measurement date of the prior fiscal
year was $1,000,000, and the present value of the accumulated pension benefit
on the pension measurement date of the most recently completed fiscal year is
$1,000,000, but during the most recently completed fiscal year the named
executive officer earned and received an in-service distribution of $200,000,
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then $200,000 should be reported as the increase in pension value in the Change
in Pension Value and Nonqualified Deferred Compensation Earnings column
(column (h)) of the Summary Compensation Table. [Jan. 24, 2007]

Section 220. Item 402(d)—Executive Compensation; Grants of Plan-
Based Awards Table

220.01 Where a named executive officer exercises “reload” options and
receives additional options upon such exercise, the registrant is required to
report the additional options as an option grant in the Grants of Plan-Based
Awards Table. In the Summary Compensation Table, the registrant would
include the grant date fair value of the additional options in the aggregate
amount reported. [Mar. 1, 2010]

220.02 If plans do not include thresholds or maximums (or equivalent items),
the registrant need not include arbitrary sample threshold and maximum
amounts. For example, for a non-equity incentive plan that does not specify
threshold or maximum payout amounts (for example, a plan in which each unit
entitles the executive to $1.00 of payment for each $.01 increase in earnings per
share during the performance period), threshold and maximum levels need not
be shown as “0” and “N/A” because the payouts theoretically may range from
nothing to infinity. Rather, an appropriate footnote should state that there are
no thresholds or maximums (or equivalent items). [Jan. 24, 2007]

Section 221. Item 402(e)—Executive Compensation; Narrative
Disclosure to Summary Compensation Table and Grants of Plan-Based
Awards Table

None

Section 222. Item 402(f)—Executive Compensation; Outstanding
Equity Awards at Fiscal Year-End Table

222.01 A company grants stock options that provide for immediate exercise
in full as of the grant date, subject to the company’s right to repurchase (at the
exercise price) if the executive terminates employment with the company
before a specified date. If the executive officer exercises the option before the
repurchase restriction lapses, he or she effectively receives restricted stock
subject to forfeiture until the repurchase restriction lapses. In this circum-
stance, the Outstanding Equity Awards table should show the shares received
as stock awards that have not vested (columns (g) and (h)) until the repurchase
restriction lapses, and the exercise should not be reported in the Option
Exercises and Stock Vested Table. Instead, as the shares acquired by the execu-
tive officer cease to be subject to the repurchase provision, those shares should
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be reported as stock awards (columns (d) and (e)) in the Option Exercises and
Stock Vested Table. If the executive officer exercises the option after the
repurchase restriction lapses, it is reported in the same manner as a regular
stock option. [Aug. 8, 2007]

Section 223. Item 402(g)—Executive Compensation; Option Exercises
and Stock Vested Table

None

Section 224. Item 402(h)—Executive Compensation; Pension Benefits
None

Section 225. Item 402(i)—Executive Compensation; Nonqualified
Defined Contribution and Other Nonqualified Deferred Compensation
Plans

None

Section 226. Item 402(j)—Executive Compensation; Potential Payments
Upon Termination or Change-in-Control

226.01 Item 402(j) requires quantitative disclosure of estimated payments
and benefits, applying the assumptions that the triggering event took place on
the last business day of the company’s last completed fiscal year and the price
per share of the company’s securities is the closing market price as of that date.
The date used for Item 402(j) quantification disclosure can affect the quantifica-
tion of tax gross-ups with respect to the Internal Revenue Code Section 280G
excise tax on excess parachute payments, such as by suggesting that benefits
would be accelerated or by changing the five-year “base period” for computing
the average annual taxable amount to which the parachute payment is com-
pared. Where the last business day of the last completed fiscal year for a calen-
dar year company is not December 31, the company may calculate the excise
tax and related gross-up on the assumption that the change-in-control occurred
on December 31, rather than the last business day of its last completed fiscal
year, using the company stock price as of the last business day of its last com-
pleted fiscal year. The company may not substitute January 1 of the current
year for the last business day of the company’s last completed fiscal year,
which would change the five-year “base period” to include the company’s last
completed fiscal year. [Aug. 8, 2007]

226.02 Following the end of the last completed fiscal year (2006), but before
the proxy statement is filed, a named executive officer leaves the company (in
early 2007). A Form 8-K disclosing this termination is filed, as required by Item
5.02(b) of Form 8-K. This named executive officer is not the principal executive
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officer or the principal financial officer and will not be a named executive offi-
cer for the current fiscal year (2007) based on Item 402(a)(3)(iv). The severance
package that applied to the named executive officer’s termination is not newly
negotiated but instead has the same terms that otherwise would apply. In these
limited circumstances, it is permissible to provide Item 402(j) disclosure for the
named executive officer only for the triggering event that actually occurred
(even though beyond the scope of Instruction 4 to Item 402(j) because it took
place after the end of the last completed fiscal year), rather than providing the
disclosure for several additional scenarios that no longer can occur. [Aug. §,
2007]

226.03 A company will file a proxy statement for its regular annual meeting
that also will solicit shareholder approval of a transaction in which the com-
pany would be acquired. The company has post-termination compensation
arrangements that apply generally. Assuming that the acquisition is approved,
however, all the named executive officers will be covered by termination
agreements that that will be specific to the acquisition. The company cannot
satisfy Item 402(j) by disclosing only the termination agreements that are
specific to the pending acquisition for the following reasons: If the company’s
shareholders and/or any applicable regulatory authority do not approve the
acquisition, the company’s generally applicable post-termination arrangements
will continue to apply. In addition, comparison of the acquisition-specific
agreements with the generally applicable post-termination arrangements may
be material. [Aug. 8, 2007]

Section 227. Item 402(k)—Executive Compensation; Compensation of
Directors

227.01 Consulting arrangements between the registrant and a director are
disclosable as director compensation under Item 402(k)(2)(vii), even where
such arrangements cover services provided by the director to the issuer other
than as director (e.g., as an economist). [Jan. 24, 2007]

227.02 A company has an executive officer (who is not a named executive
officer) who is also a director. This executive officer does not receive any addi-
tional compensation for services provided as a director, and the conditions in
Instruction 5.a.ii to Item 404(a) of Regulation S-K are satisfied. The compensa-
tion that this director receives for services as an executive officer does not
need to be reported in the Director Compensation Table under Item 402(k) of
Regulation S-K. The director may be omitted from the table, provided that foot-
note or narrative disclosure explains that the director is an executive officer,
other than a named executive officer, who does not receive any additional
compensation for services provided as a director. [Aug. 8, 2007]
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227.03 A company has a director who also is an employee (but not an execu-
tive officer). Item 404(a) requires disclosure of the transaction pursuant to
which the director is compensated for services provided as an employee.
(Instruction 5 to Item 404(a) does not apply because the person is not an execu-
tive officer or does not have compensation reported for services as a director in
the Director Compensation Table required by Item 402(k).) However, dis-
closure of this employee compensation transaction in the Director Compensa-
tion Table typically would result in a clearer, more concise presentation of the
information. In this situation, if the employee compensation transaction is
reported in the Director Compensation Table, it need not be repeated with the
other Item 404(a) disclosure. Footnote or narrative disclosure to the Director
Compensation Table should explain the allocation to services provided as an
employee. [Aug. 8, 2007]

227.04 A current director previously was an employee of the company and
receives a pension that was earned for services rendered as a company
employee. If payment of the pension is not conditioned on his or her service as
a director, the pension benefits do not need to be disclosed in the Director
Compensation Table, whether or not the director receives compensation for
services provided as a director. If service as a director generates new accruals
to the pension, disclosure would be required in column (f) of the Director
Compensation Table. [Aug. 8, 2007]

Section 228. Items 402(1) to (r)—Executive Compensation; Smaller
Reporting Companies

None

Section 229. Item 403—Security Ownership of Certain Beneficial
Owners and Management

229.01 A limited partnership holds restricted voting securities in a company
that plans to make a public offering of its securities. The limited partnership
agreement requires the limited partnership to distribute the restricted securities
to its general and limited partners within 60 days following such public offering.
In light of the beneficial ownership provisions of Section 13(d), the beneficial
ownership of shares to be held by the general and limited partners whose hold-
ings will be in excess of 5 percent (or if such persons are directors or named
executive officers) following such distribution should be included in the
beneficial ownership table contained in the company’s prospectus. [Mar. 13,
2007]

229.02 When asked whether an issuer would be required to consider Form
13-F reports of “investment discretion” in determining the identity of 5 percent
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beneficial owners under Item 403(a), the Division staff advised that the concept
of “investment discretion” was not the same as “beneficial ownership,” noting
that investment managers subject to Form 13-F reporting would also have to
file Schedule 13D or Schedule 13G if their interest in the securities constituted
beneficial ownership. The Division staff emphasized the statement in Item 403
that the issuer could rely on Schedules 13D and 13G, but that such reliance
could not be exclusive if it had knowledge (or has reason to believe that such
information is not complete or accurate or that a statement or amendment that
should have been filed was not) of any 5 percent beneficial owners who had not
filed such reports. [Mar. 13, 2007]

229.03 The tax consequences under Section 409A of the Internal Revenue
Code that apply if a “key employee” receives a stock distribution within six
months after leaving the company do not affect the analysis as to whether the
person has a right to acquire the stock within 60 days under Rule 13d-3(d)(1).
This is because Section 409A results in a negative economic consequence rather
than a prohibition upon receipt of the shares. [Mar. 13, 2007]

Section 230. Item 404—Transactions with Related Persons, Promoters
and Certain Control Persons

230.01 The term “any immediate family member,” as used in Item 404, is
defined to include, among others, mothers and fathers-in-law, sons and
daughters-in-law, brothers and sisters-in-law, and stepchildren and stepparents.
For purposes of this item, such relatives are deemed to be: (1) only those per-
sons who are currently related to the primary reporting person (e.g., a person
who is divorced from a director’s daughter would no longer be a son-in-law
whose transactions must be reported); and (2) only those persons who are
related by blood or step relationship to the primary reporting person or his
spouse (e.g., the sister of a director’s spouse is considered a sister-in-law for
purposes of this item; the sister’s husband, however, is not considered a
brother-in-law for purposes of this item). [Mar. 13, 2007]

230.02 A is an officer and director of Y corporation, a wholly-owned sub-
sidiary of registrant X. A is not an officer or director of X and holds only a
nominal amount of X’s shares. Y does business in an amount in excess of
$120,000 with B, A’s brother. That relationship need not be disclosed in X’s
reports under Item 404(a), since A is not a person described in Instruction 1 to
Item 404(a). [Mar. 13, 2007]

230.03 A corporation enters into a lease in an amount substantially in excess
of $120,000 with a lessor completely unaffiliated with the corporation. The
lease, however, is negotiated through a related person specified in Instruction 1
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to Item 404(a), who is paid a commission that is less than $120,000 by the lessor
for those services. Since the amount of that person’s commission is dependent
upon the value of the lease, that person is considered to have an interest in the
lease transaction, and the transaction, together with the commission, should be
reported if the interest is determined to be a direct or indirect material interest.
[Mar. 13, 2007]

230.04 Y, the President and a director of Z Corporation, a supplier of the
registrant, is a member of the registrant’s board of directors. The registrant
solicited bids from Z and various other companies on a supply contract involv-
ing an amount in excess of the $120,000 threshold of Item 404(a). The registrant
plans to award the contract to Z, even though this supplier did not submit the
lowest bid in what purportedly was a competitive bidding contest. Under these
circumstances, the registrant cannot avail itself of the exclusion in Instruction
7.a. to Item 404(a) for transactions where the rates or charges involved are
determined by competitive bids. [Mar. 13, 2007]

230.05 Instruction 7.a. to Item 404(a) of Regulation S-K does not permit non-
disclosure of an equipment lease transaction between a company owned by a
director of a reporting company and the reporting company, simply because the
reporting company solicited proposals from other unrelated persons and
selected the director’s company only after an internal analysis of the available
terms. The procedure used was not deemed to be a competitive bid because it
did not involve the formal procedures normally associated with competitive
bidding situations. There were no specifications established for the lease being
bid upon and there was no indication of the basis upon which a bid was
accepted. [Mar. 13, 2007]

230.06 A contract between a reporting company and the fund manager of the
company’s pension plan, who is also a more than 5 percent beneficial owner
under Rule 13d-3, should be disclosed under Item 404(a) where the amount
involved in the contract exceeds $120,000. [Mar. 13, 2007]

230.07 X is a director of the registrant. X’s child is employed by the regis-
trant and receives yearly compensation exceeding $120,000. The child’s
compensation is not reported under Item 402 since the child is not one of the
registrant’s named executive officers, nor is the child an officer or director. The
child’s compensation is required to be disclosed under Item 404(a) because the
child is a related person and has a material interest in his or her yearly compen-
sation. [Aug. 14, 2009]

230.08 An agreement by a company with a related person to repurchase
company shares from the related person’s estate upon death with the proceeds
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of a life insurance policy paid for by the company should be disclosed pursuant
to Item 404(a). [Mar. 13, 2007]

230.09 In connection with a move of company headquarters, a company
purchased and resold the homes owned by all affected employees. The price
paid was determined by an independent appraiser. The company was advised
that the Division staff will raise no objection if the company discloses under
Item 404(a) only the general features of the program (including how the price
was determined) and the total amount spent by the company on the program.
[Mar. 13, 2007]

230.10 Item 404(a) requires disclosure of nonaccrual, past due, restructured
and potential problem loans from banks, savings and loan associations or
broker-dealers extending credit under Federal Reserve Regulation T.
Instruction 4.c. of Item 404(a) refers to Industry Guide 3, Statistical Disclosure
by Bank Holding Companies, for determining if loans are nonaccrual, past due,
restructured or potential problem loans. Guide 3 requires disclosure of loans in
these categories the end of each “reported period.” In a proxy statement, there-
fore, where the reported period is the last fiscal year, only those loans which
were in these categories at the end of the last fiscal year are required to be
reported. [Mar. 13, 2007]

230.11 A parent and its subsidiary are both Exchange Act reporting compa-
nies. Some of the executive officers of the parent may receive a portion of their
compensation from the subsidiary corporation. The Division staff advised that
if an executive spends 100% (or near 100%) of the executive’s time for the sub-
sidiary but is paid by the parent, then the compensation paid by the parent has
to be reported in the executive compensation table of the subsidiary. However,
if an allocation of the monies paid by the parent would be necessary because
the executive officer splits time between the parent and the subsidiary, the
payments allocable to services to the parent need not be included in the sub-
sidiary’s executive compensation table. In addition, in the event that the sub-
sidiary pays a management fee to the parent for use of the executives,
disclosure of the structure of the management agreement and fees would have
to be reported under Item 404. Compensation paid by the subsidiary to execu-
tives of the parent company must be included in the parent’s executive
compensation table if such payments are paid directly by the subsidiary. If the
payments are part of a management contract, disclosure of the structure of the
management agreement and fees would have to be reported under Item 404.
[July 3, 2008] [same as C&DI 217.08]
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230.12 When the transaction under consideration is an employment
arrangement, “the amount involved in the transaction” includes all compensa-
tion, not just the salary of the employee. [Aug. 8, 2007]

230.13 The compensation of an executive officer who is not a named execu-
tive officer is approved by the Board’s compensation committee, and the execu-
tive officer’'s compensation is not disclosed under Item 404(a) pursuant to
Instruction 5.a to Item 404(a). An immediate family member of this executive
officer also is employed by the company. The immediate family member’s
compensation is disclosed under Item 404(a). In this regard, Instruction 5.a to
Item 404(a) does not apply to the immediate family member because she was
not an executive officer. [Aug. 8, 2007]

Section 231. Item 405—Compliance with Section 16(a) of the Exchange
Act

231.01 Item 405 requires the company to disclose delinquent filings required
by Section 16(a) of the Exchange Act during the most recent fiscal year or prior
years. An insider’s Form 5 with respect to 2007, due in February 2008, was filed
late. If this late Form 5 is disclosed in the company’s Form 10-K for the year
ended December 31, 2007 and the proxy statement for the 2008 annual meeting,
this Item 405 disclosure need not be repeated in the company’s Form 10-K for
the year ended December 31, 2008 and the proxy statement for the 2009 annual
meeting. [July 3, 2008]

Section 232. Item 406—Code of Ethics

None

Section 233. Item 407—Corporate Governance

233.01 The “total number of meetings of the board of directors” specified as
the basis for calculation of director’s attendance in Item 407(b)(1) does not
include board action by written consent. [Mar. 13, 2007]

233.02 If the only disclosure that a registrant is required to provide pursuant
to Item 407(e)(4) is the identity of the members of the compensation commit-
tee, because the registrant has no transactions or relationships that trigger a
disclosure obligation, the registrant may omit the Item 407(e)(4) caption
(“Compensation Committee Interlocks and Insider Participation”). [Mar. 13,
2007]

233.03 The Compensation Committee Report must be separately captioned
to identify it clearly as specified in Item 407(e)(5). Where there are multiple
committees on the board with responsibility for different components of com-
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pensation (e.g., a stock option committee) and those committees review and
discuss the Compensation Discussion and Analysis with management and,
based on that review and discussion, recommend the inclusion of the Compen-
sation Discussion and Analysis in the registrant’s filings, each of these commit-
tees has a disclosure obligation under Item 407(e)(5). [Mar. 13, 2007]

Section 234. Item 501—Forepart of Registration Statement and Outside
Front Cover Page of Prospectus

234.01 Counsel for a company named Geo-Search was informed that if the
company registered under the Exchange Act, the Division staff would not sug-
gest a name change solely because there is an existing registrant named Geo-
search. [July 3, 2008]

234.02 The cover page of a prospectus relating to a secondary equity offer-
ing, registered for the shelf pursuant to Rule 415, need not contain the tabular
or other presentation required by Item 501(b)(3) where the offering will not be
underwritten, the securities will be offered at the market, and brokerage com-
missions will be negotiated at the time of the offering. The reason is that no
meaningful figures as to “price to the public” and “underwriter’s discounts”
would be available. [July 3, 2008]

Section 235. Item 502—Inside Front and Outside Back Cover Pages of
Prospectus

None

Section 236. Item 503—Prospectus Summary, Risk Factors and Ratio of
Earnings to Fixed Charges

None
Section 237. Item 504—Use of Proceeds
None
Section 238. Item 505—Determination of Offering Price
None
Section 239. Item 506—Dilution
None
Section 240. Item 507—Selling Security Holders

240.01 Item 507 of Regulation S-K requires certain disclosure concerning
each selling shareholder for whose account the securities being registered are
to be offered. The Division staff has permitted this disclosure to be made on a
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group basis, as opposed to an individual basis, where the aggregate holding of
the group is less than 1% of the class prior to the offering. Where the aggregate
holding of the group is less than 1% of the class but for a few major share-
holders, the disclosure for the members of the group other than the major
shareholders also may be made on a group basis. [July 3, 2008]

240.02 Revised and moved to Question 140.03 [Aug. 14, 2009]

240.03 An investment advisor manages security holder accounts in the advi-
sor’s exclusive discretion. Although the account agreements give the advisor
complete discretionary authority to vote and sell securities held in the managed
accounts, the account holders may revoke this authority within 60 days. Both
the investment advisor and the individual account holders must be identified
under Item 507 of Regulation S-K because both are viewed as security holders
given their shared power to vote and sell the securities held in the managed
accounts. [July 3, 2008]

240.04
[Withdrawn, July 26, 2016]

Section 241. Item 508—Plan of Distribution

241.01 Stabilizing transactions begun on the day a registration statement
became effective, but prior to the time of effectiveness (e.g., stabilizing began at
10:00 A.M. and the registration statement was declared effective at 2:00 P.M.),
are not deemed to be “before the effective date of the registration statement”
for purposes of Item 508(1)(2). Accordingly, the disclosure set forth in Item
508(1)(2) need not be made for such transactions. [July 3, 2008]

Section 242. Item 509—Interests of Named Experts and Counsel

242.01 A legal fee incurred in the preparation of a registration statement,
even if in excess of $50,000, is not the kind of “substantial interest” in the regis-
trant requiring disclosure under Item 509. Such fees, of course, are normally
disclosed in Part II of the registration statement. [July 3, 2008]

242.02 Where a registrant’s attorney has a 10% limited partnership interest in
a limited partnership in which the registrant has a 50% limited partnership
interest, the registrant’s relationship to the partnership is sufficiently analogous
to a parent-subsidiary relationship to warrant furnishing the disclosure required
by Item 509 of Regulation S-K. [July 3, 2008]

242.03 A law firm is charging a flat fee to a registrant for services performed
in connection with preparation of the registrant’s Securities Act registration
statement. However, as the company will declare bankruptcy if the offering is
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unsuccessful, the law firm is not certain it will be paid unless the offering is
successful. The Division staff has taken the position that this is not a form of
“contingent interest” the disclosure of which was contemplated by Item 509.
[July 3, 2008]

Section 243. Item 510—Disclosure of Commission Position on
Indemnification for Securities Act Liabilities

None

Section 244. Item 511—Other Expenses of Issuance and Distribution
None

Section 245. Item 512—Undertakings

245.01 A Rule 415 offering provides that purchasers within the first 60 days
will receive a security with a higher yield than that to be received by sub-
sequent purchasers. The registrant wished to extend the preferential purchase
period for an additional 30 days. The Division staff has taken the position that
such an extension is a material change in the plan of distribution, which accord-
ing to the Item 512(a)(iii) undertaking would require a post-effective amend-
ment (or, for registration statements on Form S-3 or F-3, compliance with one
of the methods in Item 512(a)(1)(B)). [July 3, 2008]

245.02 In an offering of limited partnership interests registered under the
Securities Act, the undertaking required by Item 512(f) that the issuer provide
certificates to the underwriter need not be included in the registration state-
ment where no certificates will be used. [July 3, 2008]

Section 246. Item 601 —Exhibits

246.01 Item 601(b)(3) requires that the entire amended text of the articles or
by-laws be filed, along with the text of the new amendments. This could be
accomplished by filing the entire amended text, redlined to show the new
amendments. [July 3, 2008]

246.02 The exhibits to be filed with a Form 10-Q need only include instru-
ments defining the rights of security holders with respect to long-term debt that
was issued during the quarter covered by the form. Thus, documents defining
the rights of commercial paper holders are not required to be filed as exhibits
since commercial paper is not long-term indebtedness. [July 3, 2008]

246.03 Item 601 of Regulation S-K provides that a Form 10-Q must include,
among other things, the exhibits required by Item 601(b)(4) (viz., instruments
defining the rights of security holders, including indentures). However, an
indenture need be filed with a Form 10-Q only in those situations where the
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Form 10-Q discloses a new debt issue in the quarter for which the report is
filed. See Item 601(b)(4)(v). If the indenture has already been filed as part of a
Securities Act registration statement, it can be incorporated by reference into
the Form 10-Q pursuant to Exchange Act Rules 12b-23 and 12b-32. [July 3, 2008]

246.04 A registrant adopts a resolution providing confidential proxy voting
rights for shareholders and asks whether the resolution should be filed as an
“instrument defining the rights of security holders” pursuant to Regulation S-K Item
601(b)(4). The Division staff has advised that it should be so filed. [July 3, 2008]

246.05 Subparagraph (ii) of Item 601(b)(4) requires filing as an exhibit
instruments defining the rights of holders of long-term debt. Subparagraph
(iii)(A) excludes from this requirement such instruments where the amount of
indebtedness authorized thereunder does not exceed 10% of the total assets of
the company and there is filed an agreement to furnish a copy of the instrument
to the Commission upon request. The confidential treatment procedures set
forth in Rule 83(c) would apply to such documents furnished upon request.
[July 3, 2008]

246.06 A company issues a series of notes, amounting to 5% of its total
assets, in a private placement and pursuant to an indenture. Since the amount
involved is less than 10 percent of its total assets, the indenture is not required
to be filed pursuant to Item 601(b)(4) as an exhibit to the Form 10-K and,
although not made in the ordinary course of business, the indenture would not
be required to be filed as a material contract pursuant to Item 601(b)(10).
[July 3, 2008]

246.07 In connection with a rights offering, a foreign company registering: (1)
warrants evidencing the rights to purchase American depositary shares
representing ordinary shares; (2) provisional allotment letters (“PALs”) evidenc-
ing rights to purchase ordinary shares; and (3) ordinary shares underlying the
warrants and PALs, must provide an opinion of counsel as to the legal issuance of
the warrants and PALs and the fact that they are valid and binding obligations of
the company, in addition to the opinion regarding the valid issuance and fully-
paid and non-assessable nature of the ordinary shares. [July 3, 2008]

246.08 Two companies propose a joint Form S-4 registration statement for a
stock-for-assets acquisition. Although the company to be acquired is not the
registrant, it should file as exhibits any contracts or other documents that
would be material to the new entity. [July 3, 2008]

246.09 Item 601(b)(10) requires the filing of material contracts. Pursuant to
Item 601(b)(10)(ii)(C), a contract for the acquisition of real estate must be filed
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if consideration in excess of 15% of the fixed assets of the company is paid for
the real estate. When computing the consideration paid for the real estate, an
issuer should include the cash purchase price plus the amount of any indebted-
ness assumed as a result of the purchase. [July 3, 2008]

246.10 For purposes of Form 10-K, Item 601(b)(10)(iii) of Regulation S-K
requiring disclosure of remunerative contracts would apply to a deferred
compensation plan entered into during the fiscal year, even though the officer/
director retired during that fiscal year and no longer was an officer/director.
[July 3, 2008]

246.11 Instruction 1 to Item 201(d) provides that no disclosure is required
with respect to any employee benefit plan that is intended to meet the qual-
ification requirements of Internal Revenue Code Section 401(a). The same
treatment would apply to a foreign employee benefit plan that is similar in sub-
stance to a Section 401(a) qualified plan in terms of being broad-based,
compensatory and non-discriminatory. The same analysis applies for purposes
of determining whether a plan must be filed as an exhibit pursuant to Item
601(b)(10)(iii)(B) of Regulation S-K, based on the exclusion provided by Item
601(b)(10)(iii)(C)(4) of Regulation S-K. [Mar. 13, 2007] [same as C&DI 206.03]

246.12 A remuneration plan applicable to 300 key executives in a company
with 18,000 employees would not be considered a plan available to employees
generally. Therefore, it would not fall within the exemption provided by Item
601(b)(10)(iii)(C)(4) and would have to be filed as an exhibit. In this regard, if a
compensatory plan, contract or arrangement is available generally to all officers
and directors but is not available to all employees of the company, the plan,
contract or arrangement does not fall within this exemption. [July 3, 2008]

246.13 A company files its first Form 10-K containing management’s report
on internal control over financial reporting. The company inadvertently omits
the internal control over financial reporting language from the introductory
portion of paragraph 4 of the Section 302 certification, as well as paragraph
4(b). Because companies were permitted to omit these portions of the certifi-
cation during the transition period to Section 404(a) compliance, if this error
occurs in the company’s first Form 10-K containing management’s report, the
staff will permit the company to file a Form 10-K/A that contains only the cover
page, explanatory note, signature page and paragraphs 1, 2, 4 and 5 of the Sec-
tion 302 certification. However, if the same company were to make this mistake
in the following year, it would be required to file a Form 10-K/A containing full
Item 9A disclosure as well as the company’s financial statements. [July 3, 2008]
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246.14 The following errors in a certification required by Item 601(b)(31) are
examples of errors that will require the company to file a corrected certification
that is accompanied by the entire periodic report: (1) the company identifies
the wrong periodic report in paragraph 1 of the certification; (2) the certifi-
cation omits a conformed signature above the signature line at the end of the
certification; (3) the certification fails to include a date; and (4) the individuals
who sign the certification are neither the company’s principal executive officer
nor the principal financial officer, or persons performing equivalent functions.
[July 3, 2008]

246.15 Consistent with the requirements of Item 601(b)(10)(iii), a company
files its nonqualified deferred compensation plan as an exhibit. The company
subsequently establishes a rabbi trust under the nonqualified deferred compen-
sation plan. Establishment of the rabbi trust would trigger filing under Item
601(b)(10)(iii) only if it materially modifies participants’ rights under the pre-
viously filed nonqualified deferred compensation plan. [May 29, 2009]

Section 247. Item 701—Recent Sales of Unregistered Securities; Use of
Proceeds from Registered Securities

247.01 If the only warrants in an offering were issued to underwriters as
compensation, and if the proceeds from the exercise of the warrants will be de
minimis with respect to the overall proceeds, the Division staff may deem the
obligation to report use of proceeds from an initial offering to be completed.
Ordinarily, however, when purchase warrants remain outstanding, an offering
is ongoing for purposes of reporting use of proceeds. [July 3, 2008]

247.02 Use of proceeds disclosure is required in the issuer’s first periodic report
filed following the effective date of its first registration statement filed under the
Securities Act, even if the registration statement covered a best-efforts offering that
has not closed on the due date of that periodic report. [July 3, 2008]

247.03 If a registrant’s first filing under the Securities Act is a secondary
offering, no disclosure need be provided in response to Item 701(f) since there
is no use of proceeds. However, such a secondary offering would not constitute
“the first registration statement filed under the Act by an issuer” for purposes of
Rule 463. Accordingly, the first primary Securities Act offering by that registrant
would necessitate disclosure under Item 701(f). [July 3, 2008]

247.04 On the same registration statement, in its initial public offering, a
company registered X shares for sale to the public and Y shares for issuance
pursuant to employee benefit plans. The Division staff agreed with the compa-
ny’s analysis that it need report the use of proceeds as required by Rule 463 and
Item 701(f) of Regulation S-K only for the shares sold to the public, and could
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omit the information relating to the employee benefit plan shares in reliance on
Rule 463(d)(3). The Division staff’s response is premised on the representation
that the employee benefit plan shares were originally registered for that pur-
pose; had it been a matter of converting shares originally registered for sale to
the public that remained unsold to the employee benefit purpose, this position
would not apply. [July 3, 2008]

Section 248. Item 702—Indemnification of Directors and Officers

None
Section 249. Item 703—Purchases of Equity Securities by the Issuer
and Affiliated Purchasers

249.01 If a company receives its shares back from a vendor in settlement of
litigation, these shares must be disclosed under Item 703 of Regulation S-K.
[July 3, 2008]

249.02 An investor purchased stock from an issuer in a private placement.
The investor paid the consideration with a promissory note, which was secured
by the stock. When it became apparent that the investor could not repay the
note, the parties agreed that the investor would forfeit the stock in exchange for
cancellation of the note. The forfeiture of the pledged stock to the issuer is an
issuer repurchase that requires Item 703 of Regulation S-K disclosure. [July 3,
2008]

Section 250. Items 801 and 802—Industry Guides

None
Section 251. Items 901 through 915—Roll-up Transactions
None
https://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm

Exchange Act Form 8-K
Last Update: May 16, 2013

These interpretations replace the Form 8-K interpretations in the July 1997
Manual of Publicly Available Telephone Interpretations, the June 13, 2003
Frequently Asked Questions Regarding the Use of Non-GAAP Financial
Measures and the November 22, 2004 Form 8-K Frequently Asked Questions.
Some of the interpretations included here were originally published in the
sources noted above, and have been revised in some cases. The bracketed
date following each interpretation is the latest date of publication or revision.
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QUESTIONS AND ANSWERS OF GENERAL APPLICABILITY
Section 101. Form 8-K—General Guidance
Question 101.01

Question: If a triggering event specified in one of the items of Form 8-K occurs
within four business days before a registrant’s filing of a periodic report, may
the registrant disclose the event in its periodic report rather than a separate
Form 8-K? If so, under what item of the periodic report should the event be
disclosed? Item 5 of Part II of Form 10-Q and Item 9B of Form 10-K appear to be
limited to events that were required to be disclosed during the period covered
by those reports.

Answer: Yes, a triggering event occurring within four business days before the
registrant’s filing of a periodic report may be disclosed in that periodic report,
except for filings required to be made under Item 4.01 of Form 8-K, Changes in
Registrant’s Certifying Accountant and Item 4.02 of Form 8-K, Non-Reliance on
Previously Issued Financial Statements or a Related Audit Report or Completed
Interim Review. The registrant may disclose triggering events, other than Items
4.01 and 4.02 events, on the periodic report under Item 5 of Part II of Form 10-Q
or Item 9B of Form 10-K, as applicable. All Item 4.01 and Item 4.02 events must
be reported on Form 8-K. Of course, amendments to previously filed Forms 8-K
must be filed on a Form 8-K/A. See also Exchange Act Form 8-K Question
106.04 regarding the ability to rely on Item 2.02 of Form 8-K. [April 2, 2008]

Question 101.02

Question: Some items of Form 8-K are triggered by the specified event occur-
ring in relation to the “registrant” (such as Items 1.01, 1.02, 2.03, 2.04). Other
items of Form 8-K refer also to majority-owned subsidiaries (such as Item 2.01).
Should registrants interpret all Form 8-K Items as applying the triggering event
to the registrant and subsidiaries, other than items that obviously apply only at
the registrant level, such as changes in directors and principal officers?

Answer: Yes. Triggering events apply to registrants and subsidiaries. For
example, entry by a subsidiary into a non-ordinary course definitive agreement
that is material to the registrant is reportable under Item 1.01 and termination
of such an agreement is reportable under Item 1.02. Similarly, Item 2.03 dis-
closure is triggered by definitive obligations or off-balance sheet arrangements
of the registrant and/or its subsidiaries that are material to the registrant.
[April 2, 2008]
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Question 101.03

Question: General Instruction E to Form 8-K requires that a copy of the report
be filed with each exchange where the registrant’s securities are listed. Does
the term “exchange” as used in the instruction refer only to domestic
exchanges?

Answer: Yes. The term “exchange” as used in the instruction refers only to
domestic exchanges and, accordingly, Form 8-K reports need be furnished only
to domestic exchanges. [April 2, 2008]

Question 101.04

Question: If a Form 8-K contains audited annual financial statements that are a
revised version of financial statements previously filed with the Commission
and have been revised to reflect the effects of certain subsequent events, such
as discontinued operations, a change in reportable segments or a change in
accounting principle, then under Item 601(b)(101)(i) of Regulation S-K, the filer
must submit an interactive data file with the Form 8-K for those revised audited
annual financial statements. Paragraph 6(a) of General Instruction C of Form 6-
K contains a similar requirement. Item 601(b)(101)(ii) of Regulation S-K and
Paragraph 6(b) of General Instruction C of Form 6-K permit a filer to voluntarily
submit an interactive data file with a Form 8-K or 6 K, respectively, under speci-
fied conditions. Is a filer permitted to voluntarily submit an interactive data file
with a Form 8-K or 6-K for other financial statements that may be included in
the Form 8-K or 6-K, but for which an interactive data file is not required to be
submitted? For example, if the Form 6-K contains interim financial statements
other than pursuant to the nine-month updating requirement of Item 8.A.5 of
Form 20-F?

Answer: Yes, if the filer otherwise complies with Item 601(b)(101)(ii) of Regu-
lation S-K and Paragraph 6(b) of General Instruction C of Form 6-K, as appli-
cable. [Sep. 14, 2009]

Question 101.05

Question: If a filer is required to submit an interactive data file with a form
other than a Form 8-K or 6-K, may the filer satisfy this requirement by submit-
ting the interactive data file with a Form 8-K or 6-K?

Answer: No. If a filer does not submit an interactive data file with a form as
required, the filer must amend the form to include the interactive data file.
[Sep. 14, 2009]
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Section 102. Item 1.01 Entry into a Material Definitive Agreement
Question 102.01

Question: If an agreement that was not material at the time the registrant
entered into it becomes material at a later date, must the registrant file an Item
1.01 Form 8-K at the time the agreement becomes material?

Answer: No. If an agreement becomes material to the registrant but was not
material to the registrant when it entered into, or amended, the agreement, the
registrant need not file a Form 8-K under Item 1.01. In any event, the registrant
must file the agreement as an exhibit to the periodic report relating to the report-
ing period in which the agreement became material if, at any time during that
period, the agreement was material to the registrant. In this regard, the registrant
would apply the requirements of Item 601 of Regulation S-K to determine if the
agreement must be filed with the periodic report. [April 2, 2008]

Question 102.02

Question: Is a placement agency or underwriting agreement a material defini-
tive agreement for purposes of Item 1.01? If so, does the requirement to dis-
close the parties to the agreement require disclosure of the name of the
placement agent or underwriter? Would such disclosure render the safe harbor
from the definition of an “offer” included in Securities Act Rule 135c not avail-
able for the Form 8-K filing?

Answer: The registrant must determine whether specific agreements are mate-
rial using established standards of materiality and with reference to Instruction
1 to Item 1.01. If the registrant determines that such an agreement requires fil-
ing under Item 1.01, it may, as under Item 3.02, omit the identity of the under-
writers from the disclosure in the Form 8-K to remain within the safe harbor of
Rule 135c¢. [April 2, 2008]

Question 102.03

Question: Must a material definitive agreement be summarized in the body of
the Form 8-K if it is filed as an exhibit to the Form 8-K?

Answer: Yes. Item 1.01 requires “a brief description of the material terms and
conditions of the agreement or amendment that are material to the registrant.”
Therefore, incorporation by reference of the actual agreement would not satisfy
this disclosure requirement. In some cases, the agreement may be so brief that
it may make sense to disclose all the terms of the agreement into the body of
the Form 8-K. [April 2, 2008]
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Section 103. Item 1.02 Termination of a Material Definitive Agreement
Question 103.01

Question: A material definitive agreement has an advance notice provision that
requires 180 days advance notice to terminate. The counterparty delivers to the
registrant written advance notice of termination. Even though the registrant
intends to negotiate with the counterparty and believes in good faith that the
agreement will ultimately not be terminated, is an Item 1.02 Form 8-K required
when the registrant receives the appropriate advance notice of termination?

Answer: Yes. Although Instruction 1 to Item 1.02 notes that no disclosure is
required solely by reason of that item during negotiations or discussions regard-
ing termination of a material definitive agreement unless and until the agree-
ment has been terminated, and Instruction 2 indicates that no disclosure is
required if the registrant believes in good faith that the material definitive
agreement has not been terminated, Instruction 2 clarifies that, once notice of
termination pursuant to the terms of the agreement has been received, the
Form 8-K is required, notwithstanding the registrant’s continued efforts to
negotiate a continuation of the contract. [April 2, 2008]

Question 103.02

Question: A material definitive agreement expires automatically on June 30,
200X, but is continued for successive one-year terms until the next June 30th
unless one party sends a non-renewal notice during a 30-day window period six
months before the automatic renewal — in other words, January. Does non-
renewal of this type of agreement by sending the notice in January trigger Item
1.02 disclosure?

Answer: Yes. The triggering event is the sending of the notice in January, not
the termination of the agreement on June 30th. However, automatic renewal in
accordance with the terms of the agreement (in other words, when no non-
renewal notice is sent) does not trigger the filing of an Item 1.01 Form 8-K.
[April 2, 2008]
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Question 103.03

Question: A material definitive agreement expires on June 30, 200X. It provides
that either party may renew the agreement for another one-year term ending on
June 30th if it sends a renewal notice to the other party during January, and the
other party does not affirmatively reject that notice in February. If neither party
sends a renewal notice during January, which means that the agreement termi-
nates on June 30th, is an Item 1.02 Form 8-K filing required?

Answer: No. This would be a termination on the agreement’s stated termi-
nation date that does not trigger an Item 1.02 filing. If one party sends a renewal
notice that is not rejected, an Item 1.01 Form 8-K is required. Such a filing
would be triggered by the passage of the rejection deadline on February 28th,
and not the sending of the renewal notice in January. [April 2, 2008]

Section 104. Item 1.03 Bankruptcy or Receivership
None

Section 105. Item 2.01 Completion of Acquisition or Disposition of
Assets

None

Section 106. Item 2.02 Results of Operations and Financial Condition
Question 106.01

Question: Item 2.02 of Form 8-K contains a conditional exemption from its
requirement to furnish a Form 8-K where earnings information is presented
orally, telephonically, by webcast, by broadcast or by similar means. Among
other conditions, the company must provide on its web site any financial and
other statistical information contained in the presentation, together with any
information that would be required by Regulation G. Would an audio file of the
initial webcast satisfy this condition to the exemption?

Answer: Yes, provided that: (1) the audio file contains all material financial and
other statistical information included in the presentation that was not pre-
viously disclosed, and (2) investors can access it and replay it through the
company’s web site. Alternatively, slides or a similar presentation posted on the
web site at the time of the presentation containing the required, previously
undisclosed, material financial and other statistical information would satisfy
the condition. In each case, the company must provide all previously undis-
closed material financial and other statistical information, including
information provided in connection with any questions and answers. Regulation
FD also may impose disclosure requirements in these circumstances. [Jan. 11,
2010]
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Question 106.02

Question: A company issues its earnings release after the close of the market
and holds a properly noticed conference call to discuss its earnings two hours
later. That conference call contains material, previously undisclosed,
information of the type described under Item 2.02 of Form 8-K. Because of this
timing, the company is unable to furnish its earnings release on a Form 8-K
before its conference call. Accordingly, the company cannot rely on the exemp-
tion from the requirement to furnish the information in the conference call on a
Form 8-K. What must the company file with regard to its conference call?

Answer: The company must furnish the material, previously non-public, finan-
cial and other statistical information required to be furnished on Item 2.02 of
Form 8-K as an exhibit to a Form 8-K and satisfy the other requirements of Item
2.02 of Form 8-K. A transcript of the portion of the conference call or slides or a
similar presentation including such information will satisfy this requirement. In
each case, all material, previously undisclosed, financial and other statistical
information, including that provided in connection with any questions and
answers, must be provided. [Jan. 11, 2010]

Question 106.03

Question: Item 2.02 of Form 8-K contains a conditional exemption from its
requirement to furnish a Form 8-K where earnings information is presented
orally, telephonically, by webcast, by broadcast or by similar means. Among
other conditions, the company must provide on its web site any material finan-
cial and other statistical information not previously disclosed and contained in
the presentation, together with any information that would be required by
Regulation G. When must all of this information appear on the company’s web
site?

Answer: The required information must appear on the company’s web site at
the time the oral presentation is made. In the case of information that is not
provided in a presentation itself but, rather, is disclosed unexpectedly in con-
nection with the question and answer session that was part of that oral pre-
sentation, the information must be posted on the company’s web site promptly
after it is disclosed. Any requirements of Regulation FD also must be satisfied.
A webcast of the oral presentation would be sufficient to meet this requirement.
[Jan. 11, 2010]

Question 106.04

Question: Company X files its quarterly earnings release as an exhibit to its
Form 10-Q on Wednesday morning, prior to holding its earnings conference call
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Wednesday afternoon. Assuming that all of the other conditions of Item 2.02(b)
are met, may the company rely on the exemption for its conference call even if
it does not also furnish the earnings release in an Item 2.02 Form 8-K?

Answer: Yes. Company X’s filing of the earnings release as an exhibit to its
Form 10-Q, rather than in an Item 2.02 Form 8-K, before the conference call
takes place, would not preclude reliance on the exemption for the conference
call. [Jan. 11, 2010]

Question 106.05

Question: Does a company’s failure to furnish to the Commission the Form 8-K
required by Item 2.02 in a timely manner affect the company’s eligibility to use
Form S-3?

Answer: No. Form S-3 requires the company to have filed in “a timely manner
all reports required to be filed in twelve calendar months and any portion of a
month immediately preceding the filing of the registration statement.” Because
an Item 2.02 Form 8-K is furnished to the Commission, rather than filed with the
Commission, failure to furnish such a Form 8-K in a timely manner would not
affect a company’s eligibility to use Form S-3. While not affecting a company’s
Form S-3 eligibility, failure to comply with Item 2.02 of Form 8-K would, of
course, be a violation of Section 13(a) of the Exchange Act and the rules there-
under. [Jan. 11, 2010]

Question 106.06

Question: Company A issues a press release announcing its results of oper-
ations for a just-completed fiscal quarter, including its expected adjusted earn-
ings (a non-GAAP financial measure) for the fiscal period. Would this press
release be subject to Item 2.02 of Form 8-K?

Answer: Yes, because it contains material, non-public information regarding its
results of operations for a completed fiscal period. The adjusted earnings range
presented would be subject to the requirements of Item 2.02 applicable to non-
GAAP financial measures. [Jan. 11, 2010]

Question 106.07

Question: A registrant reports “preliminary” earnings and results of operations
for a completed quarterly period, and some of these amounts may even be esti-
mates. In issuing this preliminary earnings release, must the registrant comply
with all of the requirements of, and instructions to, Item 2.02 of Form 8-K?

Answer: Yes. [April 24, 2009]
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Section 107. Item 2.03 Creation of a Direct Financial Obligation under
an Off-Balance Sheet Arrangement of a Registrant

Question 107.01

Question: Instruction 2 to Item 2.03 states that if the registrant is not a party to
the transaction creating the contingent obligation arising under the off-balance
sheet arrangement, the four business day period begins on the “earlier of” (1)
the fourth business day after the contingent obligation is created or arises, and
(2) the day on which an executive officer becomes aware. How can a registrant
disclose something of which it is not aware?

Answer: A registrant must maintain disclosure and internal controls and
procedures designed to ensure that information required to be disclosed by the
issuer in the reports that it files under the Exchange Act, including Current
Reports on Form 8-K, is recorded, processed, summarized and reported within
the required time frames. Instruction 2 to Item 2.03 provides for an additional
four business days as a “grace” period given the nature of the requirement.
[April 2, 2008]

Question 107.02

Question: If a registrant has a long-term debt issuance in a private placement
that is coming due, and replaces it or refunds it with another long term debt
issuance of the same principal amount and with similar terms in another private
placement, is a Form 8-K required to be filed under Item 2.03?

Answer: Item 2.03 requires disclosure of a direct financial obligation that is
material to the registrant. Materiality is a facts and circumstances determi-
nation. Whether the financial obligation is a refinancing on similar terms is one
such fact; the amount of the obligation is another. Depending on other facts and
circumstances (including but not limited to factors such as current impact on
covenants, liquidity and debt capacity and other debt requirements), a regis-
trant may be able to conclude that a financial obligation in this situation is not
material. [April 2, 2008]

Section 108. Item 2.04 Triggering Events That Accelerate or Increase a
Direct Financial Obligation or an Obligation under an Off-Balance
Sheet Arrangement

Question 108.01

Question: Is an Item 2.04 Form 8-K required if all conditions necessary to an
event triggering acceleration or an increase in a direct financial obligation
under an agreement have occurred but the counterparty has not declared, or
provided notice of, a default?
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Answer: It depends on how the agreement is written. If, as is often the case,
such declaration or notice is necessary prior to the increase or the acceleration
of the obligation, then Item 2.04 is not triggered. If no such declaration or notice
is necessary and the increase or acceleration is triggered automatically on the
occurrence of an event without declaration or notice and the consequences of
the event are material to the registrant, then disclosure is required under Item
2.04. [April 2, 2008]

Section 109. Item 2.05 Costs Associated with Exit or Disposal Activities
Question 109.01

Question: Are costs associated with an exit activity limited to those addressed
in FASB Statement of Financial Accounting Standards No. 146, Accounting for
Costs Associated with Exit or Disposal Activities (SFAS 146)?

Answer: No. SFAS 146 addresses certain costs associated with an exit activity.
Paragraph 2 of SFAS 146 states that such costs include, but are not limited to,
those costs addressed by the SFAS. Other costs that may need to be disclosed
pursuant to Item 2.05 of Form 8-K are addressed by FASB Statements of Finan-
cial Accounting Standards Nos. 87, 88, 106 and 112. [April 2, 2008]

Question 109.02

Question: If a registrant, in connection with an exit activity, is terminating
employees, must it file the Form 8-K when the registrant commits to the plan, or
can it wait until it has informed its employees?

Answer: Item 2.05 was intended to be generally consistent with SFAS 146. SFAS
146 states that, if a registrant is terminating employees as part of a plan to exit an
activity, it need not disclose the commitment to the plan until it has informed
affected employees. Similarly, a Form 8-K need not be filed until those employees
have been informed. See paragraphs 8, 20 and 21 of SFAS 146. [April 2, 2008]

Section 110. Item 2.06 Material Impairments
Question 110.01

Question: The Instruction to Item 2.06 of Form 8-K indicates that a filing is not
required if an impairment conclusion is made “in connection with” the prepara-
tion, review or audit of financial statements required to be included in the next
periodic report due to be filed under the Exchange Act, the periodic report is
filed on a timely basis and such conclusion is disclosed in the report. If an
impairment conclusion is made at a time that coincides with, but is not in con-
nection with, the preparation, review or audit of financial statements required
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to be included in the next periodic report due to be filed under the Exchange
Act, is an Item 2.06 Form 8-K required?

Answer: No. If the impairment conclusion coincides with the preparation,
review or audit of financial statements required to be included in the next peri-
odic report due to be filed under the Exchange Act and the other conditions of
the Instruction to Item 2.06 are satisfied, a filing would not be required under
Item 2.06. [May 16, 2013]

Section 111. Item 3.01 Notice of Delisting or Failure to Satisfy a
Continued Listing Rule or Standard; Transfer of Listing
None

Section 112. Item 3.02 Unregistered Sales of Equity Securities
Question 112.01

Question: Does the grant of stock options pursuant to an employee stock
option plan require disclosure under Item 3.02 of Form 8-K?

Answer: If a grant of stock options pursuant to an employee stock option plan
does not constitute a “sale” or “offer to sell” under Securities Act Section
2(a)(3), the grant need not be reported under Item 3.02 of Form 8-K. See,
e.g., Millennium Pharmaceuticals, Inc. (May 21, 1998). [April 2, 2008]

Question 112.02

Question: If a registrant sells, in an unregistered transaction, shares of a class
of equity securities that is not currently outstanding, would the volume thresh-
old under Item 3.02 of Form 8-K be exceeded by such sale?

Answer: Yes. As such, in these circumstances, an Item 3.02 Form 8-K filing
requirement would be triggered. [April 2, 2008]

Section 113. Item 3.03 Material Modification to Rights of Security
Holders

None
Section 114. Item 4.01 Changes in Registrant’s Certifying Accountant
Question 114.01

Question: If a principal accountant resigns, declines to stand for re-election or
is dismissed because its registration with the PCAOB has been revoked, should
the registrant disclose this fact when filing an Item 4.01 Form 8-K to report a
change in certifying accountant?

Answer: Yes. Disclosure of the revocation of the accountant’s PCAOB registra-
tion is necessary to understanding the required disclosure with respect to
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whether the former accountant resigned, declined to stand for re-election or
was dismissed. [Jan. 14, 2011]

Question 114.02

Question: A registrant engages a new principal accountant that is related in
some manner to the former principal accountant (e.g., the firms are affiliates or
are member firms of the same network), but the new principal accountant is a
separate legal entity and is separately registered with the PCAOB. Should the
registrant file an Item 4.01 Form 8-K to report a change in certifying accountant?

Answer: Yes. Because the new principal accountant is a different legal entity
from the former principal accountant and is separately registered with the
PCAOB, there is a change in certifying accountant, which must be reported on
Item 4.01 Form 8 K. [Jan. 14, 2011]

Question 114.03

Question: If a registrant’s principal accountant enters into a business combina-
tion with another accounting firm, should the registrant file an Item 4.01 Form
8-K to report a change in certifying accountant?

Answer: Whether an Item 4.01 Form 8-K is required will depend on how the
combination is structured and on other facts and circumstances. Accounting
firms that enter into business combinations are encouraged to discuss their
transactions with the Division’s Office of Chief Accountant. [Jan. 14, 2011]

Section 115. Item 4.02 Non-Reliance on Previously Issued Financial
Statements or a Related Audit Report or Completed Interim Review

Question 115.01

Question: If a registrant has taken appropriate action to prevent reliance on
the financial statements and also has filed a Form 8-K under Item 4.02(a), must
the registrant file a second Form 8-K under Item 4.02(b) if it is separately
advised by, or receives notice from, its auditor that the auditor has reached the
same conclusion?

Answer: No. If the registrant has reported that reliance should not be placed on
previously issued financial statements because of an error in such financial
statements, the issuer does not need to file a second Form 8-K to indicate that
the auditor also has concluded that future reliance should not be placed on its
audit report, unless the auditor’s conclusion relates to an error or matter differ-
ent from that which triggered the registrant’s filing under Item 4.02(a). [April 2,
2008]
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Question 115.02

Question: Does the Item 4.02 requirement to file a Form 8-K if a company
concludes that any previously issued financial statements should no longer be
relied upon because of an error in such financial statements, as addressed in
FASB Statement of Financial Accounting Standards No. 154, Accounting
Changes and Error Corrections, apply to pro forma financial information?

Answer: No. The Item 4.02 requirement does not apply to pro forma financial
information. If an error is detected in pro forma financial information, an
amendment to the form containing such information may be required to correct
the error. [April 2, 2008]

Question 115.03

Question: Must a filer provide disclosures under Item 4.02(a) of Form 8-K
when it discovers a material error in its Interactive Data File while the financial
statements upon which they are based do not contain an error and may con-
tinue to be relied on?

Answer: No. Item 4.02(a) requires a Form 8-K only when the filer determines
that previously issued financial statements should no longer be relied upon
because of an error in those financial statements. If a filer wants to voluntarily
provide non-reliance disclosure similar to Item 4.02(a) that pertains only to the
interactive data, it can do so under either Item 7.01 or Item 8.01 of Form 8-K. In
any event, if a filer finds a material error in its Interactive Data File, it must file
an amendment to correct the error. In addition, once a filer becomes aware of
the error in its Interactive Data File, it must correct the error promptly in order
for the Interactive Data File to be eligible for the modified treatment under the
federal securities laws provided by Rule 406T of Regulation S-T. [May 29, 2009]

Section 116. Item 5.01 Changes in Control of Registrant
None

Section 117. Item 5.02 Departure of Directors or Certain Officers;
Election of Directors; Appointment of Certain Officers; Compensatory
Arrangements of Certain Officers

Question 117.01

Question: When is the obligation to report an event specified in Item 5.02(b) of
Form 8-K triggered? Must the Form 8-K filed to report an Item 5.02(b) event
disclose the effective date of the resignation or other event?

Answer: With respect to any resignation, retirement or refusal to stand for re-
election reportable under Item 5.02(b), other than in the corporate governance
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policy situations addressed in Question 117.15, the Form 8-K reporting obliga-
tion is triggered by a notice of a decision to resign, retire or refuse to stand for
re-election provided by the director, whether or not such notice is written, and
regardless of whether the resignation, retirement or refusal to stand for re-
election is conditional or subject to acceptance. The disclosure shall specify the
effective date of the resignation or retirement. In the case of a refusal to stand
for re-election, the registrant must disclose when the election in question will
occur, for example, at the registrant’s next annual meeting. No disclosure is
required solely by reason of Item 5.02(b) of discussions or consideration of
resignation, retirement or refusal to stand for re-election. Whether communica-
tions represent discussion or consideration, on the one hand, or notice of a
decision, on the other hand, is a facts and circumstances determination. A
registrant should ensure that it has appropriate disclosure controls and proce-
dures in place—for example, a board policy that all directors must provide any
such notice directly to the corporate secretary—to determine when a notice of
resignation, retirement or refusal has been communicated to the registrant.
[June 26, 2008]

Question 117.02

Question: Item 5.02(b) of Form 8-K requires current disclosure when any
named executive officer retires, resigns or is terminated from that position.
Since status as a named executive officer is determined based on the level of
total compensation under Item 402(a)(3) of Regulation S-K, does this mean that
disclosure on Form 8-K is triggered when the person is no longer required to be
included in the Summary Compensation Table because of the executive offic-
er’s level of total compensation?

Answer: No. Under Instruction 4 to Item 5.02, the term “named executive offi-
cer” refers to those executive officers for whom disclosure under Item 402(c) of
Regulation S-K was required in the most recent Commission filing. A Form 8-K
is triggered under Item 5.02(b) when one of those officers retires, resigns or is
terminated from the position that the executive officer is listed as holding in the
most recent filing including executive compensation disclosure under Item
402(c) of Regulation S-K. [April 2, 2008]

Question 117.03

Question: A registrant’s principal operating officer has his duties and
responsibilities as principal operating officer removed and reassigned to other
personnel in the organization; however, the person remains employed by the
registrant, and the person’s title remains the same. Is the registrant required to
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file a Form 8-K under Item 5.02 to report the principal operating officer’s termi-
nation?

Answer: Yes. The term “termination” includes situations where an officer iden-
tified in Item 5.02 has been demoted or has had his or her duties and
responsibilities removed such that he or she no longer functions in the position
of that officer. [April 2, 2008]

Question 117.04

Question: If a registrant decides not to nominate a director for re-election at its
next annual meeting, is a Form 8-K required?

Answer: No. That situation is not covered under the phrase “is removed.”
However, if the director, upon receiving notice from the registrant that it does
not intend to nominate him or her for re-election, then resigns his or her posi-
tion as a director, then a Form 8-K would be required pursuant to Item 5.02. If
the director tells the registrant that he or she refuses to stand for re-election, a
Form 8-K is required because the director has communicated a “refusal to stand
for re-election,” whether or not in response to an offer by the registrant to be
nominated. [April 2, 2008]

Question 117.05

Question: If a registrant appoints a new executive officer, it may delay dis-
closure until it makes a public announcement of the event under the Instruction
to Item 5.02(c). If the new executive officer were simultaneously appointed to
the board of directors of the registrant, would the registrant have to disclose
such appointment pursuant to Item 5.02(d) within four business days following
such appointment, even if that date is before the public announcement of the
officer’s appointment?

Answer: No. In these circumstances, disclosures under paragraph (d) of Item
5.02 may be delayed to the time of public announcement consistent with Item
5.02(c). Similarly, any disclosure required under paragraph (e) of Item 5.02 may
be delayed to the time of public announcement consistent with Item 5.02(c).
[April 2, 2008]

Question 117.06

Question: If the registrant does not consider its principal accounting officer an
executive officer for purposes of Items 401 or 404 of Regulation S-K, must the
registrant make all of the disclosures required by Item 5.02(c)(2) of Form 8-K?

Answer: Yes. All of the information required by Item 5.02(c)(2) regarding
specified newly appointed officers, including a registrant’s principal accounting
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officer, is required to be reported on Form 8-K even if the information was not
required to be disclosed in the Form 10-K because the position does not fall
within the definition of an executive officer for purposes of Items 401 or 404 of
Regulation S-K. [April 2, 2008]

Question 117.07

Question: If a director is elected to the board of directors other than by a vote
of security holders at a meeting, but the director’s term will begin on a later
date, when is the reporting requirement under Item 5.02(d) of Form 8-K trig-
gered?

Answer: The reporting requirement is triggered as of the date of the director’s
election to the board. The Item 5.02(d) Form 8-K should disclose the date on
which the director’s term begins. [April 2, 2008]

Question 117.08

Question: The board of directors of the registrant adopts a material equity
compensation plan in which named executive officers are eligible to partic-
ipate. No awards have been made under the plan. Does board adoption of the
plan trigger disclosure under Item 5.02(e)? Does the fact that adoption of the
plan is subject to shareholder approval affect the timing of disclosure under
Item 5.02(e)?

Answer: Adoption by the registrant’s board of directors of a material equity
compensation plan in which named executive officers are eligible to participate
requires current disclosure pursuant to Item 5.02(e) of Form 8-K. Where the
registrant’s board adopts a compensation plan subject to shareholder approval,
the obligation to file a Form 8-K pursuant to Item 5.02(e) is triggered upon
receipt of shareholder approval of the plan. Similarly, if a reportable plan
amendment or stock option grant is adopted subject to shareholder approval,
the obligation to file a Form 8-K pursuant to Item 5.02 is triggered upon receipt
of shareholder approval of the plan amendment or grant. [April 2, 2008]

Question 117.09

Question: The board of directors of the registrant adopts a material cash
bonus plan under which named executive officers participate. No specific per-
formance criteria, performance goals or bonus opportunities have been
communicated to plan participants. Does the adoption of such a plan require
disclosure pursuant to Item 5.02(e) of Form 8-K?

Answer: Yes. Moreover, if the plan is adopted and is also subject to share-
holder approval, the receipt of shareholder approval—and not the plan’s adop-
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tion—triggers the obligation to file a Form 8-K pursuant to Item 5.02(e).
[April 2, 2008]

Question 117.10

Question: After the adoption of a material cash bonus plan has been disclosed
in an Item 5.02(e) Form 8-K, the board of directors sets specific performance
goals and business criteria for named executive officers during the perform-
ance period. Does this action require disclosure pursuant to Item 5.02(e) of
Form 8-K if the specific performance goals and business criteria set for the
performance period are materially consistent with the previously disclosed
terms of the plan?

Answer: No. In reliance on Instruction 2 to Item 5.02(e), the registrant is not
required to file an Item 5.02(e) Form 8-K to report this action if the specific
performance goals and business criteria set for the performance period are
materially consistent with the previously disclosed terms of the plan, for exam-
ple if the specific goals and criteria are among the previously disclosed
performance goals and business criteria (such as EBITDA, return on equity or
other applicable measure) that the plan may apply or has applied. [April 2, 2008]

Question 117.11

Question: A registrant pays out a material cash award pursuant to a cash
bonus plan for which disclosure previously was filed consistent with Exchange
Act Form 8-K Questions 117.09 and 117.10. Does payment of the award require
disclosure pursuant to Item 5.02(e) of Form 8-K?

Answer: Disclosure under Item 5.02(e) depends on the circumstances relating
to the payment of the cash award. If the registrant pays out a cash award upon
determining that the performance criteria have been satisfied, pursuant to
Instruction 2 to Item 5.02(e), a Form 8-K reporting such a payment would not
be required under Item 5.02(e) because the payment was materially consistent
with the previously disclosed terms of the plan. However, if the registrant
exercised discretion to pay the bonus even though the specified performance
criteria were not satisfied, a Form 8-K reporting such a payment would be
required under Item 5.02(e) because the payment was not materially consistent
with the previously disclosed terms of the plan, even if the plan provided for the
exercise of such discretion. [April 2, 2008]

Question 117.12

Question: If an Item 5.02(e) Form 8-K is filed to disclose an annual non-equity
incentive plan award, does the disclosure have to include the specific target levels?

B-112



Answer: The registrant is not required to provide disclosure pursuant to Item
5.02(e) of target levels with respect to specific quantitative or qualitative per-
formance related-factors, or any other factors or criteria involving confidential
trade secrets or confidential commercial or financial information, the dis-
closure of which would result in competitive harm for the registrant. This posi-
tion is consistent with the treatment of similar information under Instruction 4
to Item 402(b) of Regulation S-K and Instruction 2 to Item 402(e)(1) of Regu-
lation S-K. [April 24, 2009]

Question 117.13

Question: If a previously-disclosed employment agreement provides that the
principal executive officer is entitled to receive a cash bonus in an amount
determined by the compensation committee in its discretion, would an Item
5.02(e) Form 8-K be required when the committee makes an ad hoc determi-
nation of the amount of the principal executive officer’s bonus at the end of the
first year that the contract is in effect? Would an Item 5.02(e) Form 8-K be
required if the committee makes an ad hoc determination of the amount of the
CEO’s bonus at the end of the second year in which the contract is in effect?

Answer: No. In both cases, no Item 5.02(e) Form 8-K would be required to report
the discretionary bonus amount. Disclosure regarding material information about
the bonus should be included in the registrant’s Compensation Discussion and
Analysis and related disclosures under Item 402 of Regulation S-K. [April 2, 2008]

Question 117.14

Question: A registrant intends to terminate an executive compensation plan.
Item 5.02(e) requires that material amendments or modifications of compensa-
tory arrangements be disclosed on Form 8-K. Does this item require disclosure
of plan terminations?

Answer: Yes. A termination should be disclosed if it constitutes a material
amendment or modification of the executive compensation plan. Release No.
33-8732A stated that “[i]nstead of being required to be disclosed based on the
general requirements with regard to material definitive agreements in Item 1.01
and Item 1.02 of Form 8-K, employment compensation arrangements will now
be covered under Item 5.02 of Form 8-K, as amended.” [April 2, 2008]

Question 117.15

Question: If a company has a corporate governance policy that requires a
director to tender her resignation from the board of directors upon the occur-
rence of an event—such as reaching mandatory retirement age, changing jobs
or failing to receive a majority of votes cast for election of directors at the
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annual meeting of shareholders—when must a company file a Form 8-K under
Item 5.02(b)?

Answer: Under these circumstances, in which a director tenders her resig-
nation only because she is required to do so in order to comply with a corporate
governance policy, the company must file a Form 8-K under Item 5.02(b) within
four business days of the board’s decision to accept the director’s tender of
resignation. If the board does not accept the director’s tender of resignation—
and thus, the director remains on the board—the company should consider
informing shareholders as to whether and to what extent corporate governance
policies are being followed and enforced. [June 26, 2008]

Question 117.16

Question: A registrant appoints a new director, triggering the obligation to file
a Form 8-K pursuant to Item 5.02(d). The newly appointed director enters into
the standard compensatory and other agreements and arrangements that the
company provides its non-employee directors (e.g., an equity award, annual
cash compensation and an indemnification agreement). Pursuant to Item
5.02(d)(5), must the Form 8-K describe these compensatory and other agree-
ments and arrangements?

Answer: Yes. Item 5.02(d)(5) requires a brief description of the newly
appointed director’s compensatory and other agreements and arrangements,
even if they are consistent with the registrant’s previously disclosed standard
agreements and arrangements for non-employee directors. In lieu of describing
any material plan, contract or arrangement to which the director is a party or in
which he or she participates, (but not material amendments or grants or awards
or modifications thereto), the registrant may cross-reference the description of
such plan, contract or arrangement from the Item 402 disclosure in the compa-
ny’s most recent annual report on Form 10-K or proxy statement. [May 29, 2009]

Section 118. Item 5.03 Amendments to Articles of Incorporation or
Bylaws; Change in Fiscal Year

Question 118.01

Question: Does the restatement of a registrant’s articles of incorporation,
without any substantive amendments to those articles or any requirement to be
approved by security holders, trigger a Form 8-K filing requirement?

Answer: No. An Item 5.03 Form 8-K is not required to be filed when the regis-
trant is merely restating its articles of incorporation (e.g., a restatement that
merely consolidates previous amendments without any substantive changes to
the articles of incorporation). However, the Division staff recommends that a
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registrant refile its complete articles of incorporation, if restated, in its next
periodic report for ease of reference by investors. [April 2, 2008]

Section 119. Item 5.04 Temporary Suspension of Trading Under
Registrant’s Employee Benefit Plans

Question 119.01

Question: Is a Form 8-K filing required for the notice of any time period that
constitutes a “blackout period” for purposes of the notice requirements under
ERISA, without regard to whether it is also a “blackout period” for purposes of
Section 306(a) of the Sarbanes-Oxley Act of 2002 and Regulation BTR?

Answer: No. Item 5.04 applies only to a notice of a “blackout period” under
Section 306(a) of Sarbanes-Oxley and Regulation BTR. [May 29, 2009]

Section 120. Item 5.05 Amendments to the Registrant’s Code of Ethics,
or Waiver of a Provision of the Code of Ethics

None

Section 121. Item 5.06 Change in Shell Company Status
None

Section 121A. Item 5.07 Submission of Matters to a Vote of Security
Holders

Question 121A.01

Question: How should an issuer calculate the four business day filing period
for an Item 5.07 Form 8-K?

Answer: Pursuant to Instruction 1 to Item 5.07, the date on which the share-
holder meeting ends is the triggering event for an Item 5.07 Form 8-K. Day one
of the four-business day filing period is the day after the date on which the
shareholder meeting ends. For example, if the meeting ends on Tuesday, day
one would be Wednesday, and the four-business day filing period would end on
Monday. [Feb. 16, 2010]

Question 121A.02

Question: Does the Item 5.07(b) requirement to report the number of share-
holder votes cast for, against or withheld with respect to a matter apply only to
matters voted upon at a meeting that involves the election of directors?

Answer: No. This reporting obligation applies with respect to any matter sub-
mitted to a vote of security holders, through the solicitation of proxies or
otherwise. [June 4, 2010]
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Question 121A.03

Question: Item 5.07(b) requires disclosure of the number of votes cast for,
against or withheld, as well as the number of abstentions and broker non-votes,
as to each matter submitted to a vote of security holders. With respect to the
advisory vote on the frequency of shareholder advisory votes on executive
compensation, Item 5.07(b) requires disclosure of the number of votes cast for
each of the one, two and three year frequency options, as well as the number of
abstentions. Are companies also required to state the number of broker non-
votes with respect to the frequency of shareholder advisory votes on executive
compensation?

Answer: No. Item 5.07(b) does not require disclosure of the number of broker
non-votes with respect to the advisory vote on the frequency of shareholder
advisory votes on executive compensation. If a company believes this
information would be useful for investors, then it may disclose such
information under Item 5.07(b). [July 8, 2011]

Question 121A.04

Question: May an issuer disclose its decision as to how frequently it will
include a shareholder advisory vote on executive compensation in its proxy
materials in a periodic report instead of an Item 5.07 Form 8-K, pursuant to
General Instruction B.3 to Form 8-K?

Answer: Yes. Pursuant to General Instruction B.3, an issuer may report Item
5.07 Form 8-K information in a periodic report that is filed on or before the date
that an Item 5.07 Form 8-K would otherwise be due. If the issuer reports its
annual meeting voting results in a Form 10-Q or Form 10-K, it may file a new
Item 5.07 Form 8-K, rather than an amended Form 10-Q or Form 10-K, to report
its decision as to how frequently it will include a shareholder advisory vote on
executive compensation in its proxy materials. However, if the issuer reports its
annual meeting voting results in an Item 5.07(b) Form 8-K and also intends to
report its frequency decision in a Form 8-K, then, as required by Item 5.07(d),
that Form 8-K must be filed as an amendment to the Item 5.07(b) Form 8-K—
using submission type 8-K/A—and not as a new Form 8-K. [July 8, 2011]

Section 122. Item 6.01 ABS Information and Computational Material
None

Section 123. Item 6.02 Change of Servicer or Trustee
None
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Section 124. Item 6.03 Change in Credit Enhancement or Other
External Support

None

Section 125. Item 6.04 Failure to Make a Required Distribution
None

Section 126. Item 6.05 Securities Act Updating Disclosure
None

Section 127. Item 7.01 Regulation FD Disclosure
None

Section 128. Item 8.01 Other Events
None

Section 129. Item 9.01 Financial Statements and Exhibits
Question 129.01

Question: Is the automatic 71-day extension of time in Item 9.01 of Form 8-K
available with respect to dispositions?

Answer: No. The automatic 71-day extension of time in Item 9.01 of Form 8-K
is available only with respect to acquisitions, not dispositions. The Division’s
Office of the Chief Accountant will continue to address questions regarding
dispositions on a case-by-case basis. [April 2, 2008]

INTERPRETIVE RESPONSES REGARDING PARTICULAR
SITUATIONS

Section 201. Form 8-K — General Guidance
None

Section 202. Item 1.01 Entry into a Material Definitive Agreement

202.01 If an Item 1.01 Form 8-K filing requirement is triggered in early April
for a registrant with a calendar year fiscal year (i.e., after the end of the regis-
trant’s first quarter but before the registrant is required to file its Form 10-Q for
that quarter), and the registrant timely files the Item 1.01 Form 8-K but does not
file the agreement (to which the Item 1.01 Form 8-K relates) as an exhibit to
that Form 8-K, the registrant is required to file the agreement as an exhibit to its
second quarter Form 10-Q. The disclosure requirement under Item 1.01 of Form
8-K does not alter the existing requirements for the filing of exhibits under Item
601 of Regulation S-K. [April 10, 2008]
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Section 203. Item 1.02 Termination of a Material Definitive Agreement
None

Section 204. Item 1.03 Bankruptcy or Receivership

None

Section 205. Item 2.01 Completion of Acquisition or Disposition of
Assets

205.01 Item 2.01 of Form 8-K, which calls for disclosure of the acquisition or
disposition of a significant amount of assets, does not require disclosure of the
execution of a contract to acquire or dispose of the assets. Disclosure under
Item 2.01 is specifically required only when such an acquisition or disposition is
consummated. Nevertheless, the filing of a Form 8-K reporting the execution of
a contract for the acquisition or disposition of assets may be required earlier by
Item 1.01 of Form 8-K if the registrant has entered into a material definitive
agreement not made in the ordinary course of business of the registrant (or an
amendment of such agreement that is material). Even if Item 1.01 and Item 2.01
do not require disclosure, if the registrant deems the contract to be of
importance to security holders, then the registrant may voluntarily disclose it
pursuant to Item 8.01. The financial statement requirement of Item 9.01 is trig-
gered by Item 2.01, but is not triggered by Item 1.01 or 8.01. [April 2, 2008]

205.02 The purchase by a reporting company of a minority stock interest in a
business from an independent third party (which is accounted for under the cost
method) would not require the filing of the financial statements of that business
with any Form 8-K filed to report the transaction, so long as that minority position
did not result in the reporting company’s control of the assets. [April 2, 2008]

205.03 A wholly-owned subsidiary acquires a significant amount of assets
from its parent. Both the subsidiary and the parent are reporting companies.
The term “any person” found in Instruction 1 to Item 2.01 of Form 8-K refers to
the company that has the obligation to file the report. Therefore, while
Instruction 1 would not require a filing by the parent, the subsidiary would be
required to file the report. [April 2, 2008]

205.04 An indefinite closing of a portion of a company’s restaurant facilities,
coupled with a write-down of its assets in excess of 10 percent, constitutes an
“other disposition” for purposes of Instruction 2 to Item 2.01 of Form 8-K, and
thus requires the filing of a Form 8-K report. [April 2, 2008]

205.05 Paragraph (iii) of Instruction 1 to Item 2.01 of Form 8-K indicates that
a Form 8-K filing is not required to report the redemption or acquisition of
securities from the public, or the sale or other disposition of securities to the
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public, by the issuer of such securities or by a wholly-owned subsidiary of that
issuer. This instruction does not apply to the sale of a subsidiary’s equity,
because the subsidiary would not be wholly-owned after the transaction is
completed. [April 2, 2008]

Section 206. Item 2.02 Results of Operations and Financial Condition

206.01 Item 2.02(b) provides that a Form 8-K is not required to report the
disclosure of material nonpublic information that is disclosed orally, telephoni-
cally, by webcast, broadcast or similar means if, among other things, that pre-
sentation is complementary to and initially occurs within 48 hours following a
related written announcement or release that has been furnished on an Item
2.02 Form 8-K. This 48-hour safe harbor is construed literally and is not the
equivalent of two business or calendar days. [April 2, 2008]

Section 207. Item 2.03 Creation of a Direct Financial Obligation under
an Off-Balance Sheet Arrangement of a Registrant

None

Section 208. Item 2.04 Triggering Events That Accelerate or Increase a
Direct Financial Obligation or an Obligation under an Off-Balance
Sheet Arrangement

208.01 A voluntary redemption of convertible notes by a registrant is not a
triggering event for purposes of Item 2.04 of Form 8-K. [April 2, 2008]

208.02 A company disagrees with the legitimacy of a notice of default and
brings the matter to arbitration, pursuant to its rights under the terms of the
applicable loan agreement. The matter is pending with an arbitrator. Notwith-
standing its good faith belief that no event of default has taken place and the
fact that the arbitrator has yet to rule on the legitimacy of the event of default,
the notice of default is a triggering event under Item 2.04. When the company
files the Form 8-K, it may include a discussion of the basis for its belief that no
event of default has occurred. [April 2, 2008]

Section 209. Item 2.05 Costs Associated with Exit or Disposal Activities

209.01 An Item 2.05 Form 8-K filing requirement is triggered when a regis-
trant’s board or board committee, or the registrant’s officer(s) authorized to
take such action if board action is not required, commits the registrant to a
“plan of termination” that meets the description of such a plan in paragraph 8 of
SFAS No. 146, under which material charges will be incurred under generally
accepted accounting principles applicable to the registrant under the plan. The
“plan of termination” need not fall within an “exit activity,” as defined in SFAS
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No. 146, or otherwise constitute an “exit or disposal plan” (or part of one), to
trigger an Item 2.05 Form 8-K filing requirement. [April 2, 2008]

Section 210. Item 2.06 Material Impairments
None

Section 211. Item 3.01 Notice of Delisting or Failure to Satisfy a
Continued Listing Rule or Standard; Transfer of Listing

211.01 A registrant’s common stock is traded on the OTC Bulletin Board,
which is not an automated inter-dealer quotation system of a registered national
securities association, and is not otherwise traded on an exchange. The regis-
trant has applied to list its common stock on the American Stock Exchange. In
this instance, an Item 3.01 Form 8-K filing requirement is not triggered upon the
registrant’s application for listing on the American Stock Exchange, or upon the
approval of the application. [April 2, 2008]

Section 212. Item 3.02 Unregistered Sales of Equity Securities

212.01 An Item 3.02 Form 8-K filing requirement is triggered when a regis-
trant enters into an agreement enforceable against the registrant to issue
unregistered equity securities to a third party in exchange for services and the
applicable volume threshold is exceeded. [April 2, 2008]

212.02 If an Exchange Act reporting, wholly-owned subsidiary receives an
additional equity investment from its Exchange Act reporting parent and the
volume threshold under Item 3.02 of Form 8-K is exceeded, the wholly-owned
subsidiary is required to file an Item 3.02 Form 8-K to report the additional
equity investment, regardless of whether the wholly-owned subsidiary meets
the conditions for the filing of abbreviated periodic reports under General
Instruction H of Form 10-Q and General Instruction I of Form 10-K. [April 2,
2008]

212.03 An Item 3.02 Form 8-K filing requirement is triggered upon an
unregistered sale of warrants to purchase equity securities (or an unregistered
sale of options outside a stock option plan), if the volume threshold under Item
3.02 is exceeded, or upon an unregistered sale of convertible notes (convertible
into equity securities), if the volume threshold under Item 3.02 of the underlying
equity security issuable upon conversion is exceeded. Pursuant to Item 701(e)
of Regulation S-K, the registrant must disclose the terms of, as applicable, the
exercise of the warrants or the options or the conversion of the convertible
notes in the Item 3.02 Form 8-K. If the Item 3.02 Form 8-K that discloses the ini-
tial sale of the warrants, the options, or the convertible notes also discloses the
maximum amount of the underlying securities that may be issued through, as

B-120



applicable, the exercise of the warrants or the options or the conversion of the
convertible notes, then a subsequent Item 3.02 Form 8-K filing requirement is
not triggered upon the exercise of the warrants or the options or the conversion
of the notes. [April 2, 2008]

Section 213. Item 3.03 Material Modifications to Rights of Security
Holders

213.01 Upon adoption of a shareholder rights plan, a registrant undertook to
make a dividend of a preferred share purchase right for each outstanding share
of common stock. The Plan was adopted by the board on August 9. The certifi-
cate of designation related to the preferred share purchase right was filed with
the state on August 25. The dividend, not yet declared, will occur only upon
certain change in control events. Under Item 3.03(b) of Form 8-K, the triggering
event related to the plan occurs not upon adoption of the plan or upon filing of
the certificate of designation with the state, but rather upon the issuance of the
dividend. The rights of the holders of the registered common stock are not
materially limited or qualified until the issuance of, in this case, the preferred
share purchase rights. The preferred share purchase rights are not issued until
the dividend is declared and the rights are distributed. Although the registrant is
not required to file an Item 3.03 Form 8-K until the issuance of the dividend, the
registrant must file an Item 1.01 Form 8-K when it enters into the shareholder
rights plan if the plan constitutes a material definitive agreement not made in
the ordinary course of business. [April 2, 2008]

Section 214. Item 4.01 Changes in Registrant’s Certifying Accountant

214.01 Item 4.01 of Form 8-K requires an issuer to report a change in its
certifying accountant. The item also requires that the issuer request the former
accountant to furnish a letter stating whether the former accountant agrees
with the issuer’s statements concerning the reasons for the change. Where the
former accountant declines to provide such a letter, the issuer should indicate
that fact in the Form 8-K. [April 2, 2008]

214.02 Ttem 4.01 of Form 8-K requires a registrant to report changes in its
certifying accountant. The company must file the report on a Form 8-K and
must file any required amendments to the report on a Form 8-K/A. It is not
sufficient to report the event in a periodic report. See Exchange Act Form 8-K
Question 101.01. [April 2, 2008]

Section 215. Item 4.02 Non-Reliance on Previously Issued Financial
Statements or a Related Audit Report or Completed Interim Review

215.01 Item 4.02 of Form 8-K requires an issuer to report a decision that its
past financial statements should no longer be relied upon. The company must
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file the report on a Form 8-K and file any required amendments on a Form 8-K/
A. It is not sufficient to report the event in a periodic report. See Exchange Act
Form 8-K Question 101.01. [April 2, 2008]

Section 216. Item 5.01 Changes in Control of Registrant

None

Section 217. Item 5.02 Departure of Certain Directors or Certain
Officers; Election of Directors; Appointment of Certain Officers;
Compensatory Arrangements of Certain Officers

217.01 Item 5.02(a) of Form 8-K requires registrants to describe the circum-
stances of a director’s resignation when he or she resigned “because of a dis-
agreement with the registrant... on any matter related to the registrant’s
operations, policies or practices.” A disagreement with the process chosen by
the Chairman and other board members to address a director’s alleged violation
of a company’s policy regarding unauthorized public disclosures and the
board’s related decision to ask the director to resign is a disagreement on mat-
ters “related to the registrant’s operations, policies or practices.” See In the
Matter of Hewlett Packard Company, Release 34-55801 (May 23, 2007). [April 2,
2008]

217.02 When a principal financial officer temporarily turns his or her duties
over to another person, a company must file a Form 8-K under Item 5.02(b) to
report that the original principal financial officer has temporarily stepped down
and under Item 5.02(c) to report that the replacement principal financial officer
has been appointed. If the original principal financial officer returns to the posi-
tion, then the company must file a Form 8-K under Item 5.02(b) to report the
departure of the temporary principal financial officer and under Item 5.02(c) to
report the “re-appointment” of the original principal financial officer. [April 2,
2008]

217.03 A director who is designated by an issuer’s majority shareholder gives
notice that he will resign if the majority shareholder sells its entire holdings of
issuer stock. This notice triggers an obligation to file an Item 5.02(b) Form 8-K,
which should state clearly the nature of the contingency and the extent to
which the resigning director can control occurrence of the contingency.
[April 2, 2008]

217.04 Item 5.02(b) of Form 8-K does not require a registrant to report the
death of a director or listed officer. [April 2, 2008]

217.05 If, pursuant to a contractual provision in a named executive officer’s
employment contract or otherwise, the registrant must notify the named execu-
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tive officer of the termination of his or her employment a specified number of
days prior to the date on which the named executive officer’s employment would
end, an Item 5.02(b) Form 8-K filing requirement is triggered on the date the
registrant notifies the named executive officer of his or her termination, not on
the date the named executive officer’s employment actually ends. [April 2, 2008]

217.06 A registrant appoints a new principal accounting officer, which triggers
an Item 5.02(c) Form 8-K filing requirement. The registrant can decide to delay
the filing of the Item 5.02(c) Form 8-K until it makes a public announcement of
the appointment of the new principal accounting officer, pursuant to the
Instruction to paragraph (c) of Item 5.02. The new principal accounting officer
replaces the old principal accounting officer, who retired, resigned, or was
terminated from that position. The retirement, resignation, or termination of the
old principal accounting officer triggers an Item 5.02(b) Form 8-K filing require-
ment. The registrant may not delay the filing of the Item 5.02(b) Form 8-K until
the filing of the Form 5.02(c) Form 8-K. Rather, the Item 5.02(b) Form 8-K filing
obligation is triggered by the old principal accounting officer’s notice of a deci-
sion to retire or resign or by the notice of termination, whether or not such notice
is written. [April 2, 2008]

217.07 A director was appointed by board vote and, at the same time, named
to the audit committee. Both the appointment of the director to the board and
the committee assignment were disclosed under Item 5.02(d) of Form 8-K.
Three months later, the board rotates committee assignments, and the new
director is moved from the audit committee to the compensation committee. No
new Form 8-K or amendment to the Item 5.02(d) Form 8-K is required by
Instruction 2 to Item 5.02 in this situation, provided that the change in commit-
tee assignment was not contemplated at the time of the director’s initial elec-
tion to the board and appointment to the audit committee. [April 2, 2008]

217.08 In the past, a named executive officer entered into an employment
agreement that will, pursuant to its terms, expire after two years. The employ-
ment agreement automatically extends for an additional two-year term, unless
the registrant or the named executive officer affirmatively gives notice that it is
not renewing the agreement. The automatic renewal of the employment agree-
ment (i.e., when the original two-year term of the employment agreement
expires and neither party gives notice that it does not wish to renew the agree-
ment) does not trigger an Item 5.02(e) Form 8-K filing requirement. [April 2,
2008]

217.09 Foreign private issuers that satisfy the Item 402 of Regulation S-K
disclosure requirement by providing compensation disclosure in accordance
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with Item 402(a)(1) should refer to Instruction 4 to Item 5.02 to determine who
is a “named executive officer.” The named executive officers will be those
individuals for whom disclosure was provided in the last Securities Act or
Exchange Act filing pursuant to Item 6.B or 6.E.2 of Form 20-F. [April 2, 2008]

Section 218. Item 5.03 Amendments to Articles of Incorporation or
Bylaws; Changes in Fiscal Year

218.01 Release No. 34-26589, which significantly amended Rule 15d-10,
states that “[a] change from a fiscal year ending as of the last day of the month
to a 52-53 week fiscal year commencing within seven days of the month end (or
from a 52-563 week to a month end) is not deemed a change in fiscal year for
purposes of reporting subject to Rule 13a-10 or 15d-10 if the new fiscal year
commences with the end of the old fiscal year. In such cases, a transition report
would not be required. Either the old or new fiscal year could, therefore, be as
short as 359 days, or as long as 371 days (372 in a leap year).” While a transition
report would not be required in such a situation, an Item 5.03(b) Form 8-K
would have to be filed to report the change in fiscal year-end. [April 2, 2008]

Section 219. Item 5.04 Temporary Suspension of Trading Under
Registrant’s Employee Benefit Plans

None

Section 220. Item 5.05 Amendments to the Registrant’s Code of Ethics,
or Waiver of a Provision of the Code of Ethics

None

Section 221. Item 5.06 Change in Shell Company Status

None

Section 222. Item 6.01 ABS Information and Computational Material
None

Section 223. Item 6.02 Change of Servicer or Trustee

None

Section 224. Item 6.03 Change in Credit Enhancement or Other
External Support

None

Section 225. Item 6.04 Failure to Make a Required Distribution

None
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Section 226. Item 6.05 Securities Act Updating Disclosure

None

Section 227. Item 7.01 Regulation FD Disclosure
None

Section 228. Item 8.01 Other Events

None

Section 229. Item 9.01 Financial Statements and Exhibits

229.01 Item 20.D. of Industry Guide 5 requires, inter alia, an undertaking to
file every three months post-effective amendments containing financial state-
ments of acquired properties. Even if the automatic 71-day extension of time to
file the financial statements for an acquired property is applicable to a Form 8-
K, this extension does nmot apply to the Guide 5 post-effective amendment.
Accordingly, the post-effective amendment must be filed when required by Item
20 of Guide 5, and must contain the required financial statements. This is the
same position as that taken before the Form 8-K extensions were made auto-
matic. [April 2, 2008]

229.02 During the pendency of a 71-day extension applicable to a Form 8-K,
Securities Act offerings may not be made except as provided in the Instruction
to Item 9.01 of Form 8-K. The Division staff has been asked whether this provi-
sion applies to real estate limited partnership offerings, thus prohibiting sales
from being made until financial statements for properties acquired during the
offering period have been filed (even when the quarterly post-effective amend-
ment is not yet due). The amendment to Form 8-K was not intended to change
the procedure established in Item 20.D. of Guide 5. Accordingly, when proper-
ties are acquired during the offering period, the registrant may continue sales
activities notwithstanding the pendency of an 8-K extension, so long as the
quarterly post-effective amendments containing the financial statements are
filed when required. [April 2, 2008]

229.03 The Instruction to Item 9.01 of Form 8-K addresses the status of
transactions in securities registered under the Securities Act and Rule 144 sales
during the pendency of an extension, but does not address the status of such
sales after a denial of a request for waiver of financial statements. This question
will be dealt with on a case-by-case basis. [April 2, 2008]

229.04 Ttem 17(b)(7) of Form S-4 states generally that the financial state-
ments of acquired companies that were not previously Exchange Act reporting
companies need be audited only to the extent practicable, unless the Form S-4

B-125



prospectus is to be used for resales by any person deemed an underwriter
within the meaning of Rule 145(c), in which case such financial statements
must be audited. The Division staff was asked whether a resale pursuant to
Rule 145(d), in lieu of the Form S-4 prospectus, would require the financial
statements to be audited. The Division staff noted that Rule 145(d) is not
included in the Instruction to Item 9.01 of Form 8-K regarding sales pursuant to
Rule 144 during the 71-day extension period for filing financial statements. As
the audited financial statements for the acquired company would be required
pursuant to Item 9.01 of Form 8-K, a resale pursuant to Rule 145(d) would not
be permitted until they are filed. [April 2, 2008]

https://www.sec.gov/divisions/corpfin/guidance/8-kinterp.htm
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Proxy Rules and Schedule 14A

SEC Division of Corporation Finance

Manual of Publicly Available Telephone Interpretations
N. PROXY RULES AND SCHEDULE 14A

1.

Proxy Rules

A cooperative subject to the Exchange Act has a procedure for sending an
advisory ballot to its members seeking their recommendations on the 15
persons to be nominated to the board of directors. Counsel was informed
that the advisory vote material would constitute the first step in the elec-
tion of directors. Accordingly, the advisory ballot would have to meet the
requirements of Regulation 14(a) and the accompanying material would
have to comply with Schedule 14A.

Proxy Rules

A “search letter” is not deemed to be proxy soliciting material where it is
sent to a broker by an insurgent and only requests information about the
number of copies of the insurgent’s proxy materials that the broker will
need to forward to beneficial owners.

Proxy Rules; Form 10-KSB

A Regulation S-B filer filed a Form 10-KSB indicating that, for the second
consecutive year, it failed the same small business issuer eligibility stan-
dard. Therefore, it can not use the Regulation S-B reporting system for the
following fiscal year. The issuer asked whether its proxy statement could
still exclude the executive compensation and other information that a
small business issuer may exclude in its Form 10-KSB (which is often
incorporated by reference into that annual report by means of the later
proxy statement). Yes, for two reasons. First, if the Form 10-KSB had not
been completed in reliance upon the later incorporation by reference, that
information could have been excluded. Second, during the prior fiscal year
the issuer did not know that it would have to prepare that additional
information, so it would be inappropriate to retroactively apply the dis-
closure requirements.

#+ Rule 14a-2(b)(2) **

The following advice was given regarding conduct of a limited solicitation
under the “ten-person” exemption set forth in former Rule 14a-2(b)(1), now
Rule 14a-2(b)(2):

1. Providing a form of proxy to a person in response to that person’s
unsolicited call based on a Schedule 13D filing and news reports is not
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counted against the ten person limit because the communication is not a
solicitation pursuant to Rule 14a-1(1)(2).

2. An insurgent intending to engage or engaging in a solicitation of no more
than 10 persons under Rule 14a-2(b)(2) should remain mindful that its fil-
ing and dissemination of a Schedule 13D—depending on the content of this
document and other relevant facts and circumstances—may be deemed to
constitute a more widespread “general” solicitation that may preclude reli-
ance upon Rule 14a-2(b)(2).

3. If title to securities is transferred by the transfer agent after the record
date, but securities were purchased and paid for prior to such date, efforts
by the purchaser to obtain proxies from the N. Proxy Rules and Schedule
14A 1 sellers will be deemed an exempt solicitation under Rule 14a-2(a)(2),
and will not count toward the ten-person limitation of Rule 14a-2(b)(2).

4. A solicited person holding in several nominee accounts will be deemed
one “person” for purposes of Rule 14a-2(b)(2).

Rule 14a-3

A special meeting of a limited partnership for the purpose of adding a
general partner would be analogous to an annual meeting to elect direc-
tors, or a special meeting in lieu of an annual meeting to elect directors for
a corporation. Accordingly, an annual report prepared in accordance with
Rule 14a-3 should be provided to the limited partners in connection with
the meeting. However, in no event would the partnership be required to
provide more than one annual report to the limited partners during any
fiscal year.

Rule 14a-3

Information required in the annual report to shareholders required by Rule
14a-3 to be distributed in connection with the same meeting of share-
holders may be included in proxy statement contained in a Form S-4 regis-
tration statement. No separate annual report is required.

Rule 14a-3(b)

A limited partnership registered under Section 12(g) of the Exchange Act,
which does not hold director elections and therefore does not solicit prox-
ies for the elections of directors, is not required by Rule 14a-3 to file with
the Commission copies of its annual report to security holders.

Rule 14a-3(c); Form 10-K

The annual report to shareholders must be filed as an exhibit to Form 10-K
only if information contained in the annual report is incorporated by refer-



10.

11.

12.

ence in the Form 10-K or the registrant specifically requests that the annual
report be treated as part of the proxy soliciting material.

Note, only those portions of the annual report incorporated by reference or
specifically requested by the registrant to be treated as proxy soliciting
material are deemed to be filed as part of the Form 10-K.

Rule 14a-4

The authority to cumulate votes among directors, in the discretion of the
proxy, need not be printed in bold-face type on the proxy card itself pur-
suant to Rule 14a-4(b)(1). There should, however, be appropriate dis-
closure of cumulative voting in the proxy statement.

Rule 14a-6

The exemption from the requirement to file proxy materials in preliminary
form for solicitations relating only to the approval or ratification of a
compensation plan or amendments does not extend to the ratification or
approval by security holders of awards made pursuant to such plans.

Rule 14a-6(a)

The caller raised the question whether a preliminary proxy statement need
be filed in connection with a proposed corporate name change to be sub-
mitted for shareholder approval at the issuer’s annual meeting, along with
a shareholder proposal and the election of directors. While the latter two
items fall within one of five Rule 14a-6(a) exclusions from the preliminary
proxy filing requirement, a change in the issuer’s name to delete the sur-
name of a long-dead founder that bore no relation to a change in the pres-
ent membership of the board of directors would not appear to qualify for
exclusion under the literal reading of the rule.

As set forth in Exchange Act Rel. No. 25217 (Dec. 21, 1987), the underlying
purpose of these exclusions is “to relieve registrants and the Commission
of unnecessary administrative burdens and processing costs associated
with the filing the processing of proxy material that is currently subject to
selective review in preliminary form.” Consistent with this purpose and the
reason for the name change proposal, the Division staff advised the
requestor that a preliminary proxy filing relating to the planned name
change was not required.

Rule 14a-6(a)

Where a public utility holding company is asking shareholders to elect
directors, ratify the selection of auditors and approve a charter amend-
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13.

14.

15.

16.

17.

B-130

ment, and the solicitation with respect to charter amendment is exempt
from proxy rules under Rule 14a-2(a)(5), the company is not required to
file preliminary proxy material.

Rule 14a-6(a)

The “10 day” period specified in the rule relates to calendar days rather
than business days.

Rule 14a-6

For purposes of calculating the “10 day” period in Rule 14a-6, the date of
filing is day one for purposes of counting the 10 calendar days. Ten calen-
dar days must be complete before the materials are sent or given to secu-
rity holders. Accordingly, the material may be sent or given to security
holders at 12:01 a.m. on day eleven. As an example, assume the preliminary
materials are filed on January 6. Calendar day ten, for purposes of Rule
14a-6, would be January 15, so the materials could be sent or given to secu-
rity holders at 12:01 a.m. on January 16.

** Rule 14a-6; Form S-4 **

A registrant can use its S-4 proxy statement/prospectus as a red herring.
Since 1992, registrants have been able to solicit immediately upon filing of
a preliminary proxy statement (absent invocation of confidential treatment
under Rule 14a-6(e)(2)) rather than waiting 10 days pursuant to Rule 14a-
6(a), so long as the proxy card (whether in preliminary or definitive form)
is not circulated. Because a vote on the transaction described would
amount to an investment decision with respect to the securities being
registered, no proxy card could be sent until after the registration state-
ment became effective and the final prospectus was furnished.

** Rule 14a-6; Form S-4 **

An issuer filed a registration statement on Form S-4 that contained its
proxy material. After the effective date of the registration statement, the
issuer decided to mail an additional letter to N. Proxy Rules and Schedule
14A 3 shareholders in connection with the transaction. This letter is filed as
additional soliciting material pursuant to Rule 14a-6 upon first use.

*##% Rule 14a-9; Item 21 of Schedule 14A ¥

When a company offers shareholders the option of submitting a proxy by
Internet, the proxy statement should include a description of Internet vot-
ing procedures and the validity under applicable state law of proxies
granted pursuant to this mechanism of electronic transmission.
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20.
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23.

Rule 14a-9 requires similar disclosure on the proxy card.

** Rule 14a-11 **

A parent that creates a subsidiary for the purpose of engaging in a proxy
solicitation itself would be a participant in the solicitation pursuant to Rule
14a-11(b)(2) and Instruction 3 to Item 4 of Schedule 14A.

** Schedule 14A **

A proxy statement requesting shareholder approval of the elimination of
preemptive rights involves the modification of a security for purposes of
Item 12 of Schedule 14A (and may be tantamount to creation of a new
security, depending on the facts and circumstances, thereby raising an
issue regarding Securities Act registration absent an exemption). Thus, the
financial statement requirements of Item 13 would apply.

Schedule 14A

An issuer recently solicited proxies for the election of 15 directors. In
about three months, the issuer hopes to acquire another company, and will
hold a special meeting to elect one of the officers of the newly acquired
company as a sixteenth director. The issuer asked whether the proxy
material for the special meeting would have to include the information
required by Items 6 and 7 of Schedule 14A for the 15 recently elected direc-
tors. The issuer was informed that Schedule 14A would require that
information to be included in the proxy statement.

Schedule 14A, Note A

B is to be merged into A in a Rule 145 transaction. B’s shareholders will be
voting to approve the transaction and will become shareholders of A. A’s
shareholders are not voting on the proposed transaction. Three of B’s
directors will become directors of A. Pursuant to Note A to Schedule 14A
the Form S-4 should contain the information required by Items 6 and 7 of
Schedule 14A as to the A directors.

Schedule 14A, Item 5(d)

A “street name” holder of record (like Cede & Co.) of more than 5% of a
company’s stock need not be disclosed in a proxy statement where such
person is not deemed to the beneficial owner of such shares pursuant to
Rule 13d-3(d)(2).

Schedule 14A, Items 6 and 7

A company intends to solicit proxies for a special meeting at which man-
agement will propose a classification of the company’s board of directors.
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Information need not be furnished pursuant to Items 6 and 7 of Schedule
14A, provided that the company submits the entire board to shareholders
for their approval at the next annual meeting. This position was taken
because the vote on the classification of the board would not enable any of
the existing directors to serve for any longer term than the term for which
they originally had been elected by shareholders.

#+ Schedule 14A, Item 7(f) **

The “total number of meetings of the board of directors” specified as the
basis for calculation of director’s attendance in Item 7(f) does not include
board action by written consent.

Schedule 14A, Item 10

Any action on a compensation plan requires complete Item 10 disclosure. If
the action proposed is just an amendment to an existing plan (e.g., adding
shares available under an option plan), the Item 10 disclosure still must
include a complete description of all material features of the plan (Item
10(a)(1)) as proposed to be modified, including the material differences
from the existing plan (Instruction 2).

** Schedule 14A, Item 10 **

Full Item 10 disclosure would be required where a plan is being amended
to add a new class of participants. See Instruction 2.

** Schedule 14A, Item 10, Instruction 3 **

If a plan to be acted upon is set forth in a written document, it should be
filed along with the proxy statement and form of proxy. It does not have to
be provided to security holders unless it is a part of the proxy statement.

Schedule 14A, Ttem 10(a)(2)

Item 10(a)(2)(i) disclosure regarding benefits or amounts that will be
received by or allocated to each of the named executive officers and cer-
tain groups typically will only be called for if the plan being acted upon is:
(i) a plan with set benefits or amounts (e.g., director option plans); or (ii)
one under which some grants or awards have been made by the board or
compensation committee subject to shareholder approval (e.g., action is to
add shares available under an existing option plan, because there are not
enough shares remaining under the plan to honor exercises of all out-
standing options).
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Schedule 144, Item 10(a)(2)

If the New Plan Benefits Table is required, all of the individuals and groups
for which award or benefit information is required should be listed
(including those for which the amount to be reported is “0”).

Schedule 144, Item 10(a)(2)

Other information (such as that called for by Item 10(b)) should not be
mixed in with that required to be in the New Plan Benefits Table.

Schedule 14A, Ttem 10(a)(2)

Additional columns should be added to the New Plan Benefits Table for
each plan for which information is required.

Schedule 14A, Ttem 10(2)(2)

For option plans, no “dollar value” information should be given in the Table
(i.e., no 5%/10% or Black-Scholes valuation). The number of shares under-
lying options should be provided in the “Number of Units” column.

Schedule 14A, Ttem 10(a)(2)(iii)

The language of Item 10(a)(2)(iii) relating to “if the plan had been in effect”
contemplates plans that were not in effect for the prior year. Accordingly,
Item 10(a)(2)(iii) disclosure of actual awards under an existing plan for the
last year is not required. Disclosure under this item would be required
when action is being taken on an existing plan only where the existing plan
is being amended to alter a formula or other objective criteria to be applied
to determine benefits.

Schedule 14A, Ttem 10(a)(2)(iii)

As with prospective benefits under Item 10(a)(2)(i), the “pro forma” pre-
sentation of what would have been received under the plan is not appli-
cable where awards are discretionary (and thus, not determinable).

Schedule 14A, Ttem 10(a)(2)(iii)

This disclosure requirement applies only to plans that have objective cri-
teria for determining the compensation thereunder, so that the registrant
can take the criteria and, assuming the variables of the last year, determine
what would have been paid under the plan had it been in place then. An
example would be a bonus or long-term incentive plan with award oppor-
tunities based upon a fixed percentage of salary and actual payment earned
based upon corporate performance against fixed measures (such as per-
centage growth in earnings over previous years).
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Schedule 144, Ttem 10(b)(2)(i)

Disclosure should address each item required ((A)-(E)) for each grant of or
plan containing options, warrants, or rights submitted for shareholder
approval.

Schedule 14A, Ttem 10(b)(2)(D)(D)

“Market value of the securities underlying the options, warrants or rights
as of the latest practicable date” may be presented as either: (i) market
price per share or (ii) aggregate market value of the total number of shares
underlying all options (granted or available for grant) under the plan.

Schedule 14A, Ttem 10(b)(2)(ii)

The requirement to “state separately the amount of such options received
or to be received” by each named executive officer, each director nominee,
and certain other persons and groups only covers options under the plan
upon which action is being taken. For example, the Item would be
inapplicable if a new plan were being considered, because there have been
no grants under that new plan to report. No disclosure is required if a new
plan is being considered, even if the company has other plans under which
there have been or will be options granted, and even if a previous or exist-
ing plan appears identical to the new plan in all but name.

Schedule 14A, Ttem 10(b)(2)(ii)

This disclosure does not have to be in a table; narrative disclosure is
acceptable.

Schedule 14A, Ttem 10(b)(2)(ii)

This Item covers all options received at any time (not just last year), and
options to be received (if determinable) by the specified persons and
groups. The information should be given for each separate individual and
group (including those for which the amount of options received or to be
received is “0”).

Schedule 14A, Item 13

A proxy statement seeking shareholder approval of an increase in
authorized common shares and the elimination of an authorized but unis-
sued class of preferred stock would not require the inclusion or
incorporation of financial statements. See Item 13, Instruction 1 of Sched-
ule 14A.
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Schedule 144, Ttem 13(b)(2)

The Division staff took the position that the proxy statement may
incorporate by reference from a prospectus the information required by
paragraph (a) of this Item despite the fact that Item 13(b)(2) refers only to
a “previously-filed statement or report”.

** Schedule 14A, Item 13 (Instruction 1) and Item 14 (Instruction 2) **

The financial statements required by Item 13 of Schedule 14A were not
required in a proxy statement filed in connection with a merger intended
solely to change the issuer’s domicile from one state to another.

Schedule 14A, Ttem 14(2)(12)

Counsel inquired as to whether disclosure of market prices was required in
a Delaware reincorporation proxy statement. The Division staff advised
that if the transaction would have a material effect on the securities, the
disclosure required by Item 14(a)(12) would be required.

#k Schedule 14A, Item 21; Rule 14a-9 *#¥*

When a company offers shareholders the option of submitting a proxy by
Internet, the proxy statement should include a description of Internet vot-
ing procedures and the validity under N. Proxy Rules and Schedule 14A 7
applicable state law of proxies granted pursuant to this mechanism of elec-
tronic transmission.

Rule 14a-9 requires similar disclosure in the proxy card.

https://www.sec.gov/interps/telephone/cftelinterps_proxyrules-sch14a.pdf
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