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 Dodd-Frank’s “Say-on-Pay” 
Provisions 

  The Dodd-Frank Act now requires all public 
companies to hold say-on-pay, say-on-frequency, 
and say-on-parachutes votes, with the fi rst such 
vote occurring next year. Companies should begin 
taking steps now to prepare for these votes.  

 By David C. Lee and Brian D. O’Neill 

 Pursuant to the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (Dodd-
Frank Act), effective January 21, 2011, public 
companies must: (1) hold a periodic say-on-pay 
advisory vote; (2) hold a vote on the frequency 
of say-on-pay advisory votes at least once every 
six years (the “say-on-frequency” vote); and (3) in 
connection with an acquisition, merger, consoli-
dation, or a sale of all or substantially all of an 
issuer’s assets, disclose, and hold a shareholder 
advisory vote on, certain “golden parachute” 
arrangements (so-called “say-on-parachutes”), 
unless such arrangements already have been voted 
upon by shareholders. Though simple in con-
cept, complying with these provisions is likely to 
be complicated in execution. Some guidance is 
expected in the form of clarifying regulations to 
be proposed by the Securities and Exchange Com-
mission (SEC). Nevertheless, there are some steps 

that companies can take now to prepare for the 
upcoming say-on-pay votes. 

 What are “Say-on-Pay,” “Say on 
Frequency” and “Say-on-Parachutes”? 

 In general, say-on-pay is the practice of pro-
viding shareholders with an advisory vote on 
 executive compensation. The practice has been 
a legal requirement in several nations for some 
time. For instance, the United Kingdom began 
to require shareholder advisory votes at “quoted” 
companies in 2003, while the Netherlands and 
Australia began to require such votes in 2004 and 
2005, respectively. Shareholders began to pro-
pose say-on-pay votes at various U.S. companies 
in 2006, and, although none passed that year, 
shareholders proposed say-on-pay votes at more 
companies in 2007. 1    Eight received majority sup-
port. 2    With the passage of the American Recovery 
and Reinvestment Act of 2009 (the Recovery Act), 
companies receiving aid from the United States 
government under the Troubled Asset Relief  
Program (TARP) were required to conduct such 
votes. 3     

 Section 951 of the Dodd-Frank Act expanded 
say-on-pay to all public companies by adding new 
Section 14A(a) to the Securities Exchange Act 
of  1934 (Exchange Act), although the SEC has 
authority under new Section 14A(e) to exempt 
certain classes of  issuers. Section 14A(a)(1) of 
the Exchange Act requires all public compa-
nies to, at least once every three years, provide 
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shareholders with an opportunity to vote (on 
a non-binding basis) on the compensation of 
named executive offi cers as disclosed pursuant to 
Item 402 of Regulation S-K. In addition, under 
 Section 14A(a)(2), at least once every six years, 
companies must provide shareholders with an 
opportunity to vote “to determine” whether the 
say-on-pay vote will be annual, biennial, or trien-
nial (the “say-on-frequency” vote). The fi rst say-
on-pay and say- on-frequency votes must occur 
at the fi rst annual or other shareholder meeting 
occurring on or after January 21, 2011. 

 Under new Section 14A(b)(2), a separate vote is 
required to approve so-called “golden  parachute” 
compensation whenever a public company seeks 
shareholder approval for “an acquisition, merger, 
consolidation, or proposed sale or other dispo-
sition of all or substantially all the assets of an 
issuer.” Disclosure is required for any agreements 
or understandings that the “person making such 
solicitation” has “with any named executive offi -
cers of such issuer (or of the acquiring issuer, if  
such issuer is not the acquiring issuer) concern-
ing any type of compensation (whether present, 
deferred or contingent)” that is “based on or oth-
erwise relates to” the transaction. 4    This vote, how-
ever, would not be on the executive compensation 
disclosure required by Item 402 of Regulation S-K 
in its entirety (including the CD&A and tables), 
but rather on the compensation “agreements or 
understandings and compensation as disclosed,” 
and would only apply to agreements and arrange-
ments that have not previously been subject to a 
shareholder vote under Section 14A(a). 

 Importantly, consistent with the non- binding 
nature of the say-on-pay vote required by the 
Recovery Act, Section 14A(c) specifi cally indicates 
that the say-on-pay and say-on-parachutes votes 
required under Section 14A are non- binding. 
Moreover, Section 14A(c) expressly provides that 
the say-on-pay and say-on-parachutes votes shall 
not be construed as “overruling a decision by 
such issuer or board of directors,” “to create or 
imply any change to the fi duciary duties,” or to 

“create or imply any additional fi duciary duties 
for such issuer or board of directors.” 

  What Ambiguities Need to Be Resolved?  

 Certain ambiguities in the statutory language 
raise signifi cant issues, as discussed below. 

  Is the Frequency Vote Regarding 
Say-on-Pay Binding or Nonbinding?  

 While the say-on-pay vote clearly is a non-
 binding advisory vote, whether the say-on-
frequency vote is binding or not is somewhat 
ambiguous. On the one hand, the reference in 
Section 14A(a)(2) to the vote “to determine” the 
frequency of say-on-pay votes suggests that share-
holders have a binding vote. On the other hand, 
Section 14A(c) indicates that the “shareholder vote 
referred to in [Sections 14A(a) and (b)] shall not be 
binding on the issuer or the board of directors of 
the issuer…” and does not distinguish between the 
say-on-pay vote and the say-on-frequency vote. 
This suggests that Section 14A(a)(2)’s reference to 
a vote “to determine” the frequency of say-on-pay 
votes only states the subject of the resolution, and 
does not refl ect a Congressional intent to make the 
vote binding (which would be in clear opposition 
to the following Section 14A(c)). Commentators 
generally have expressed the view that the say–on-
frequency vote is non-binding, but clarifi cation is 
expected in the forthcoming SEC rules. 

  How Will the Say-on-Frequency Vote 
Be Presented to Shareholders?  

 As noted above, Section 14A(a)(2) requires 
companies to provide shareholders with an oppor-
tunity to vote on whether the say-on-pay vote will 
be annual, biennial, or triennial. It is unclear as to 
how companies are to present this proposal. That 
is, must a company allow shareholders to vote for 
one of four alternatives (annual, biennial, trien-
nial, or abstain) in a “multiple choice” manner, 
or can it provide shareholders with one proposal 
to ratify the company’s recommendation of one 
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of the three alternatives ( e.g. , a proposal to vote 
biennially), for which they may either vote for or 
against or abstain? The fi rst approach would con-
fl ict with current Rule 14a-4(b), which provides 
that proxy cards must provide an opportunity to 
approve, disapprove, or abstain on each matter to 
be acted upon. Moreover, the second approach 
accords with Rule 14a-4(b)’s general require-
ment that companies present shareholders with 
the options to approve, disapprove, or abstain on 
a matter. Further, a “multiple choice” proposal 
raises questions about what vote would be neces-
sary to approve any of the alternative proposals 
under state law and the company’s governing doc-
uments, which generally provide for a majority 
vote to approve proposals. Finally, such a  proposal 
implicates logistical issues, as vendors who pro-
vide proxy voting services may not be equipped to 
handle a format with so many choices.  

 Permitting companies to choose a specifi c say-
on-frequency proposal and present it to share-
holders for ratifi cation also gives companies the 
fl exibility to choose a frequency of shareholder 
votes that they believe best suits their company 
and its shareholders. Whereas triennial say-on-pay 
votes may arguably result in the vote receiving inor-
dinate attention and taking on undue signifi cance 
as a potential repudiation of three years of pay 
practices, annual say-on-pay votes may at the same 
time prove distracting for executives and investors, 
who have fi nite resources to spend analyzing proxy 
issues. On the other hand, annual votes could give 
shareholders more infl uence over compensation 
practices and an outlet for showing their dissatis-
faction with compensation short of voting against 
the members of a company’s compensation com-
mittee. The optimal choice will likely depend on 
the company and its shareholder base. 

  What Language Should the Resolution 
Use to Satisfy Section 14A(a)(1)?  

 The ability of companies to customize the say-
on-pay resolutions required by Section 14A(a)(1) 
is uncertain. The language of the provision, 

 “requiring a vote on executive compensation as dis-
closed under Item 402 of Regulation S-K,” could 
mean a number of things: a vote on each execu-
tive offi cer’s compensation, a vote on all executive 
offi cers’ compensation in the aggregate, or perhaps 
a separate vote on only the chief executive offi cer’s 
compensation; a vote on compensation for all years 
presented in the various charts required by Item 
402, or, perhaps, after three successive annual votes, 
a vote on only the new compensation payments 
and awards refl ected in the Item 402 disclosure; or 
perhaps different elements of compensation could 
even be broken into different votes, with separate 
votes for cash, stock and severance payments. But 
Section 14A(a)(1) speaks in terms of “a separate 
resolution,” not many resolutions, and of “execu-
tives,” plural, not each executive individually. Fur-
ther, the UK version of say-on-pay uses a single 
resolution for all executive offi cers, as have Ameri-
can companies that have voluntarily implemented 
say-on-pay or have done so pursuant to the Recov-
ery Act. In this regard, Rule 14a-20, which the SEC 
adopted to implement the say-on-pay provisions 
of the Recovery Act, describes the requirement in 
terms of a “separate shareholder vote” as well. It is 
unlikely that the SEC would permit any deviation 
from the apparent statutory imperative, the UK 
example, and the SEC’s own requirements in Rule 
14a-20 in its future rules on the subject. Neverthe-
less, the SEC may not prohibit experimentation by 
permitting companies to seek “voluntary” say-on-
pay votes with respect to more specifi c aspects of 
compensation programs. 

 Although there has been some variation in the 
language used in say-on-pay resolutions, many 
companies have used simple language that is similar 
to the text of new Section 14A(a)(1). For example, 
AFLAC, the fi rst U.S. company to voluntarily offer 
shareholders a vote on executive pay, proposed the 
following resolution in its 2010 proxy statement: 

 Resolved, that the shareholders approve 
the overall executive pay-for-performance 
compensation policies and procedures 
employed by the Company, as described in 
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the Compensation Discussion and Analy-
sis and the tabular disclosure regarding 
named executive offi cer compensation in 
this Proxy Statement. 

 Some companies have asked for sharehold-
ers to vote only on the compensation policies, 
procedures, and philosophy, rather than on the 
amounts disclosed in the tables. For instance, at 
Intel Corporation’s 2010 meeting of shareholders, 
the company presented the following resolution: 

 Do you approve of the Compensation Com-
mittee’s executive compensation philosophy, 
policies, and procedures as described in the 
‘ Compensation Discussion and Analysis’ 
section of this proxy statement? 

 Taking a rather different approach, Risk-
Metrics Group (“RMG”) voluntarily put forth 
three separate compensation resolutions in its 
2008 proxy statement—one to approve the “com-
pensation philosophy, policies and procedures” 
described in the CD&A, a second to approve the 
“compensation decisions made by the Board with 
regard to NEO performance” described in the 
CD&A, and a third to approve the application of 
the company’s compensation philosophy, policies 
and procedures in the following year. (For 2009, 
RMG offered only the fi rst two proposals.)  

 The RMG example illustrates one way com-
panies could use periodic shareholder votes to 
provide more specifi c feedback from investors. 
Additionally, if  companies can choose a triennial 
frequency of say-on-pay votes, they could use the 
intervening years between votes to propose share-
holder resolutions on different aspects of execu-
tive compensation.  

  Will a Say-on-Pay or Say-on-Frequency 
Proposal Require an Issuer to File a 
Preliminary Proxy Statement?   

 Rule 14a-6 generally requires that proxy state-
ments be fi led in preliminary form at least 10 days 

before they are mailed to shareholders, subject to 
several exceptions for certain routine matters. Say-
on-pay and say-on-frequency votes, however, are 
not currently covered by such exceptions. The SEC’s 
forthcoming rulemaking will likely address this issue, 
as the same rationale for the current exclusion of 
compensation plan adoption and amendment reso-
lutions applies to say-on-pay and say-on-frequency 
proposals. Moreover, the number of preliminary 
proxy statement fi lings will increase dramatically, 
and possibly become a disproportionate burden 
on the SEC’s staff, if Rule 14a-6 is not amended 
to exclude say-on-pay and say-on-frequency pro-
posals from  preliminary proxy statement fi ling 
requirements. In fact, TARP companies subject to 
the say-on-pay requirements under the Recovery 
Act are not required to fi le preliminary proxy state-
ments under Rule 14a-6(a)(7). Such proposals will 
likely become routine annual meeting matters and 
should not merit a preliminary proxy statement fi l-
ing and possible review by the SEC’s staff.  

The ability of companies 
to customize the say-on-
pay resolutions required 
by Section 14A(a)(1) is 
uncertain.

  When Is a “Golden Parachute” 
Approval Required?  

 An important complexity to “say-on-parachutes” 
lies in applying its exception for agreements or 
understandings that have already been subject to a 
shareholder vote under Section 14A. Whether the 
exception applies when the material terms of the 
executive compensation aspects of an agreement 
have been subject to a say-on-pay shareholder vote, 
but the particular application of the actual terms 
of a transaction covered by Section 14A(b)(1) has 
not been, is unclear. Typically, companies disclos-
ing change in control compensation under Item 
402(j) use information as of the fi scal year-end, 
such as share prices, in calculating the value of 



INSIGHTS, Volume 24, Number 10, October 20105

change in control payments. An actual transac-
tion, however, will very likely result in the payout 
of different amounts than previously disclosed 
under Item 402(j). Commentators generally are of 
the view that the fact that the terms of an actual 
transaction result in different change in control 
compensation should not result in the exception in 
Section 14A(b)(2) being unavailable, so long as the 
material terms of the agreements and understand-
ings remained the same as those previously dis-
closed. Clarifi cation by the SEC of the availability 
of this exception would be helpful. 

  What Disclosure Should Be Required 
About the Results of a “No” Vote?  

 For TARP recipients, Item 20 of Schedule 
14A requires disclosure of “the general effect of 
the [say-on-pay] vote, such as whether the vote is 
non-binding.” For voluntary adopters of say-on-
pay, Item 18 of Schedule 14A required similar, 
but somewhat more expansive, disclosure of the 
actions “intended to be taken by the registrant in 
the event of a negative vote on the matter by the 
security holders.” Because “say on pay” is now 
mandatory, Item 18 of Schedule 14A no longer 
applies; however, the SEC may include in its forth-
coming rules similar disclosure requirements spe-
cifi cally for say-on-pay and say-on-parachutes. 

  What Can We Expect to Happen?  

 In 2009, shareholders approved every say-on-
pay resolution required by Rule 14a-20. 5    Speaking 
of those results, Ed Durkin, director of corporate 
affairs for the United Brotherhood of Carpenters 
and Joiners, noted that “[w]hat this indicates, quite 
frankly, is the say-on-pay process as it’s formulated 
doesn’t work.” 6    However, in 2010, three company-
sponsored compensation votes did not pass: Key-
Corp, Occidental Petroleum and Motorola.  

  Possible Explanations for Results So Far  

 Many factors may have infl uenced say-on-pay 
votes thus far. For instance, the requirement for a 

shareholder vote on compensation at TARP com-
panies was imposed late in the 2009 proxy season, 
and institutional investors may have had little time 
to analyze proposals. The general success of say-
on-pay proposals might be explained, in part, by 
brokers using their discretionary voting authority 
under New York Stock Exchange Rule 452, which 
likely allowed brokers to contribute a signifi cant 
number of affi rmative votes. That, however, will 
change for the next proxy season. Section 957 of 
the Dodd-Frank Act amended Section 6(b) of 
the Exchange Act to require national securities 
exchanges to prohibit discretionary voting by bro-
kers on certain matters, including matters related 
to “executive compensation.” To effectuate Sec-
tion 957 of the Dodd-Frank Act, the New York 
Stock Exchange amended Rule 452 to prohibit 
broker discretionary voting on executive compen-
sation matters and added commentary expressly 
stating that the prohibition includes say-on-pay, 
say-on-frequency, and say-on-parachutes votes. 7  

  Issuers Will Need to Engage with Investors  

 More “no” votes won’t necessarily lead to 
improved executive compensation practices, from 
the perspective of some investors. Even if share-
holders fail to approve a say-on-pay proposal, a vote 
on a company’s executive compensation as a whole 
is arguably uninformative. As Chris Young, Direc-
tor of M&A and Proxy Fight Research at ISS, has 
said, shareholder votes on compensation generally 
are “a blunt instrument that may send out nebu-
lous signals.” 8    There are many signifi cant compen-
sation decisions for which shareholder approval 
might be sought—peer groups, performance tar-
gets, the cash/equity mix, and other salient features 
of a compensation program. But Section 14A(a)(1) 
requires a vote on the compensation as disclosed: 
Regulation S-K Item 402 disclosure, which includes 
CD&A and compensation tables, in its entirety. As 
Mr. Young noted, a negative vote generates more 
questions than answers: “What are shareholders 
really upset about? Total pay? Pay relative to per-
formance? Pay relative to peers? Purely poor per-
formance? The failure to engage suffi ciently with 
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shareholders? Private jet usage?” (Again, fl exibil-
ity in phrasing the resolutions could help compa-
nies craft proposals that would yield better, more 
detailed feedback.) Because the vote itself conveys 
little information, its utility will come primarily 
from the impetus it gives to companies to engage 
with shareholders before the vote. 

  The International Experience of Say-On-Pay  

 Indeed, the evidence from other nations’ expe-
riences with “say on pay” votes suggests that they 
will spur increased engagement with sharehold-
ers. An ISS Center for Corporate Governance 
Report (ISS Report), issued in April 2007, found, 
based on conversations with experts in Australia, 
the United Kingdom and the Netherlands, 
that “say on pay” votes in those nations “have 
strengthened the dialogue between shareholders 
and boards and have had a positive impact on 
each of them.” 9     

 In the United Kingdom, this dialogue appears 
to have produced signifi cant changes. The abil-
ity of  British institutional investors to impose a 
set of  best practices has resulted in signifi cant 
change in executive compensation practices in the 
United Kingdom since 2002. Citing a 2004 study 
by Deloitte & Touche on the results of  the United 
Kingdom’s 2002 enactment of “say on pay” leg-
islation, the ISS Report found that “say on pay” 
votes “have succeeded in strengthening pay-
for-performance linkages and eliminating some 
potential severance arrangements seen as rewards 
for failure.” 10    In particular, the report cites two 
“dramatic improvements:” (1) companies “all but 
eliminated severance provisions exceeding one 
year’s basic salary”; and (2) “boards have virtu-
ally eliminated a practice known as performance 
retesting,” wherein companies would extend and 
modify performance targets in incentive plans if  
they had not been met at the end of the initial per-
formance measurement period. The ISS Report 
also found a related trend away from multi-year 
block awards to executives and toward the annual 
awarding of stock incentives. 11    

A 2009 article in the Harvard Journal on 
Legislation found similar trends toward greater 
infl uence of institutional shareholders in setting 
pay practices and a near complete elimination of 
multi year executive contracts. 12    It is likely that 
these changes explain the relatively low histori-
cal level of shareholder dissent in U.K. say-on-
pay votes, about 7-10% according to a July 2010 
study covering the period from 2002-2007. 13    
Notably, however, at least three companies in the 
United Kingdom have had investors reject their 
remuneration reports. 14    

 These results may be partly the consequence of 
factors peculiar to the United Kingdom, includ-
ing the highly concentrated ownership of British 
public companies. 15    Members of the Association 
of British Insurers and the National Association 
of Pension Funds own, approximately 30% of the 
shares of large public companies in the United 
Kingdom, giving their “best practices” signifi cant 
infl uence. 16    Even outside of those two investors, 
ownership of shares in British public companies 
is highly concentrated and more coordinated. 
Moreover, bolstered by the statutory ability of a 
5 percent shareholder to call a special meeting and 
the ability to directly amend articles of incorpo-
ration, British shareholders have more power to 
act directly than shareholders of most American 
corporations. 17     

 Although studies have found changes in the 
structure of compensation, so far they have not 
found signifi cant evidence that shareholder votes 
on executive compensation have pushed executive 
pay down. Rather, as stated in the ISS Report, 
“observers in all three markets—the U.K., the 
Netherlands and Australia—note that execu-
tive pay levels are still ratcheting upward.” 18    A 
March 2009 study by Fabrizio Ferri and David 
Maber, both of Harvard Business School, found 
a similar result in their examination of the effects 
of shareholder advisory votes on compensation 
in the United Kingdom. 19    After controlling for 
performance and other factors, they found no 
change in the level and growth rate of the pay of 
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chief executive offi cers. 20    They did, however, fi nd 
“a marked increase in the sensitivity of CEO pay 
to poor performance.” 21    

  The Potential for Similar Results in the U.S.  

 The United States has a far greater number of 
public companies than the United Kingdom, and 
unlike the United Kingdom, where say-on-pay 
applies only to “quoted companies,” ( companies 
listed for trading on a stock market), the United 
States now requires a shareholder vote on exec-
utive compensation for all public companies 
(unless the SEC exempts certain issuers or classes 
of issuers under the exemptive authority granted 
by new Section 14A(e) of the Exchange Act). As 
a consequence, the effect of say-on-pay in the 
United States might differ from that in the United 
Kingdom. There are, however, reasons to expect a 
similar result, particularly in terms of the spread 
of so-called “best practices” and increased con-
formity of executive compensation practices in 
general. 22     

Dodd-Frank places 
additional burdens on 
institutional investors.

 An important reason that such a result may 
emerge is that American companies often pay 
close attention to, and follow, the policies of proxy 
advisory fi rms. In that regard, ISS dominates the 
market for proxy advisory services; according to 
a Government Accountability Offi ce report, it 
had four times the number of clients as its near-
est competitor in 2007. 23    ISS’s dominance of the 
proxy advisory market, and the reliance of insti-
tutional investors on its services, gives its view-
points enormous infl uence among U.S. boards 
of directors. 24    And its infl uence may increase as 
a result of a confl uence of several factors arising 
from the Dodd-Frank Act.  

 One such factor is that Dodd-Frank places 
additional burdens on institutional investors. 

Though most often viewed as an additional 
right, for institutional investors, say-on-pay also 
imposes an additional obligation—to vote intel-
ligently on compensation disclosure, in the best 
interests of  their clients. This obligation proceeds 
from their fi duciary duty to vote the shares they 
hold on behalf  of  their clients in their clients’ 
best interests. 25    Many institutional investors use 
proxy advisors for this reason, and “[i]n some 
cases, proxy advisory fi rms are given  authority 
to execute proxies or voting instructions on 
behalf  of  their client.” 26    Although larger institu-
tional investors can afford to maintain their own 
research staffs, most still rely to some extent on 
proxy advisors, and smaller and mid-size insti-
tutional investors may rely upon proxy advisors 
almost entirely. 27    But even in large fi rms with 
their own research staffs, resources are limited, 
and voting authority often is exercised by cor-
porate governance professionals who do not 
exercise investment authority. 28    Some institu-
tional investors “rely on pre-developed voting 
policies and procedures to ensure consistency 
across portfolios, to aid in post-vote monitor-
ing and reporting, and otherwise to comply with 
applicable fi duciary duties.” 29    The  bifurcation of 
investment responsibility and voting responsibil-
ity on so-called corporate governance matters 
could lead to formulaic application of compen-
sation preferences. As Mr. Durkin, of  the United 
Brotherhood of Carpenters and Joiners, noted, 
performing an individual assessment of each 
company is diffi cult, so “it gets down to almost 
like this  checklist—you take a quick look at their 
plan, see if  they have some good or bad features, 
and make a quick judgment.” 30     

 Another factor that may tend to magnify the 
importance of proxy advisory fi rms in the U.S. 
is increased disclosure of institutional investors’ 
votes requiring all Form 13F fi lers to disclose their 
voting records annually. (Most registered invest-
ment companies were already required to disclose 
their voting records annually on Form N-PX, pur-
suant to Rule 30b1-4 under the Investment Com-
pany Act of 1940.) Because new Section 14A(d) 
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of the Exchange Act requires investment manag-
ers subject to Section 13(f) of the Exchange Act 
to report, at least annually, on how they voted 
on say-on-pay and say-on- parachutes proposals, 
they may experience public pressure to conform 
to recommendations of proxy advisory fi rms and 
be more likely to apply “best practices” and “one 
size fi ts all” prescriptions in voting on compensa-
tion matters. (ISS’s need to minimize the confl icts 
of interest between its consulting and advisory 
services means it must make recommendations 
“strictly according to policy,” which means that 
investors following its recommendations will likely 
end up voting according to formulaic recommen-
dations.) 31    Moreover, the recent amendment of 
New York Stock Exchange Rule 452 discussed 
above will likely increase the proportion of votes 
represented by institutional investors, and there-
fore, indirectly, further augment the infl uence of 
proxy advisors.  

Voting authority often is 
exercised by corporate 
governance professionals 
who do not exercise 
investment authority.

 Still another factor that will likely increase the 
importance of proxy advisory fi rms, and lead to 
conformity in pay practices, is that directors may 
seek to avoid the reputational damage, both to 
the company and to themselves, brought about by 
a “no” vote on executive compensation. The 2010 
Concise Voting Guidelines (the Guidelines) pub-
lished by ISS note that “in general” dissatisfac-
tion with pay practices can be expressed by voting 
against a proposal to approve compensation dis-
closure, rather than withholding votes from direc-
tors who are on the compensation committee. 32    
If  there is a say-on-pay proposal, the Guidelines 
recommend withholding votes from members of 
the compensation committee only “in egregious 
cases, or if  the board fails to respond to concerns 
raised” by a prior shareholder vote on executive 

compensation. 33    Thus, boards of directors will 
have an incentive to follow the compensatory 
policies recommanded by proxy advisors, who 
they may reasonably conclude have increasing 
infl uence among institutional investors, who may 
themselves come to represent an even greater por-
tion of the number of votes cast at annual meet-
ings. This combination could create signifi cant 
pressure on companies to conform their compen-
sation practices to published “best practices” rec-
ommended by proxy advisors and others. 

  What Can You Do to Prepare?  

 Companies can take a number of steps to 
prepare for next year’s say-on-pay votes. Because 
investors will be faced with a very large number 
of companies to review, they may look for “red 
fl ags” and focus only on the companies that draw 
their attention. To avoid that type of focus, com-
panies should consider some of the actions out-
lined below.  

   • Develop a plan to communicate with proxy 
advisors and shareholders—and execute on 
the plan. Communications with shareholders 
could constitute the solicitation of a proxy 
under Rule 14a-1, so avoid discussions of 
a specific futures proposal. In addition, be 
cognizant of obligations under Regulation 
FD and not selectively disclose material, non-
public information.  

  • Tell your performance story, and relate the 
compensation committee’s decisions to the 
company’s performance. If  there is not one 
already, consider adding an executive sum-
mary to your CD&A that gives a plain 
English view into the compensation commit-
tee’s decision-making. Find ways to simplify 
your CD&A and to make your compensation 
tables easier to understand.   

  • Become better informed about the composi-
tion of your shareholder base. Because NYSE 
Rule 452 has been amended to eliminate bro-
ker discretionary voting on  compensation 
matters, companies can expect to work harder 
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to garner votes to approve say-on-pay, as they 
do to secure approval for equity compen-
sation plans. Proportionately, institutional 
investors, and hence proxy advisory fi rms, 
are likely to have greater infl uence on the out-
come of a vote than in the past, particularly 
with relatively lower retail participation levels 
for issuers using the notice and access model. 
If  retail participation historically has been 
low, consider measures to boost retail partici-
pation, such as an educational campaign.  

  • Review your compensation policies to 
address specifi c concerns that investors or 
proxy advisors have raised in the past, as 
well as considering the general principles 
of compensation advanced by ISS and oth-
ers. ISS has published a guide to evaluating 
say-on-pay proposals, 34    and the Council of 
Institutional Investors has published a check-
list of so-called “red fl ags.” 35    Carefully review 
the business justifi cations for practices that 
ISS views as “poor” pay practices, such as 
tax gross-ups, guaranteed equity awards, and 
perquisites of various kinds.  

  • Determine what frequency of advisory votes 
will best suit your company, in light of its pay 
practices and shareholder base. If  the SEC’s 
forthcoming rules affi rm that companies have 
the power to choose the frequency of say-
on-pay votes, or present shareholders with 
a single proposal in the say-on-frequency 
vote (rather than offering a “multiple choice” 
style vote), companies with many smaller 
institutional investors may want to hold only 
triennial votes. Companies also may wish to 
consider offering voluntary say-on-pay pro-
posals between triennial (or biennial) votes 
under Section 14A(a)(1).  

  • Develop resolution language for the advisory 
votes and, if the SEC’s rules permit it, consider 
alternatives to the statutory language.   
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