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No Anti-Competitive Intent, No Treble Damages: A Proposal
By Veronica Lewis, Andrew LeGrand and Bennett Rawicki, Gibson, Dunn &
Crutcher LLP
Law360, New York (January 17, 2017, 2:06 PM EST) -- The mandatory trebling
of antitrust damages exposes businesses to antitrust claims that now
regularly exceed $1 billion.[1] This staggering risk currently applies even to
defendants that believed their conduct was pro-competitive and had no
intent to restrain trade.[2] To protect against the unfair punishment of treble
damages of businesses unaware that their conduct is illegal, courts should
recognize a due process clause defense to the punitive two-thirds portion of
treble damages.
Consider the hypothetical case of a new restaurant looking to hire chefs. The
new restaurant does not know how much to offer, so it agrees to participate
in an annual survey with other restaurants about what each plans to pay
chefs the following year. The new restaurant now has better information and
begins poaching chefs from rival restaurants by paying more.
After a few years of participating in the survey, with chef wages increasing
citywide, the new restaurant is served with a class action claiming that the
agreement to participate in the survey suppressed chef wages in the city.
The chefs’ counsel argues that surveys of future salary information are anticompetitive because they are outside the U.S. Department of
Justice and Federal Trade Commission’s “safety zone” for information
exchanges between competitors.[3] At trial, expert witnesses debate
whether pay would have been higher had the restaurants not exchanged
wage information. The new restaurant testifies that it participated in the
survey to compete more, not less, and would have paid its chefs less without
knowing what other restaurants planned to pay. But this good-faith, procompetitive intent is no defense under current law.
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The jury, without being informed of mandatory trebling,[4] awards
compensatory damages equal to any anti-competitive impact it finds — for
example, chef wages lower than they would have been but for the
challenged surveys. The new restaurant must pay triple that amount of
compensatory damages. Even worse, with antitrust law’s mandatory joint
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and several liability, the new restaurant’s damages exposure balloons to triple the suppressed wages of all
chefs in the labor market, even chefs who never worked at the new restaurant.[5] All this punishment for
conduct the new restaurant undertook in good faith and believed was pro-competitive.
Many lawmakers and academics have recognized this problem and pushed to detreble antitrust damages
in particular circumstances, but have had limited success so far.[6] Courts should step in by enforcing the
Fifth Amendment’s due process clause to refuse to treble damages when a defendant lacked anticompetitive intent. This is an untested argument in the antitrust context, but it appears viable because
due process already protects against excessive punitive damages and statutory penalties and against
criminal antitrust monetary penalties for defendants lacking mens rea.
As a threshold matter, a due process defense to antitrust treble damages would apply only to the portion
of damages considered punitive. Current case law supports treating as punitive some, if not all, of the
two-thirds portion beyond compensatory damages. The U.S. Supreme Court has referred to the twothirds portion as punitive in holding that “the punitive two-thirds portion of a treble-damage antitrust
recovery must be reported by a taxpayer as gross income” for income tax purposes.[7] The leading
antitrust commentators agree that the “two-thirds excess in a treble damages award operate[s] as the
‘penalty’ provision[] of antitrust.”[8] Other commentators disagree, arguing the entire trebled award is
compensatory because, for instance, antitrust law does not typically allow prejudgment interest.[9] And
recently, the Supreme Court and lower courts have rejected arguments that the entire two-thirds excess
of False Claims Act treble damages is punitive.[10] These opinions reason that False Claims Act treble
damages may be necessary for full compensation because the qui tam relators receive up to 30 percent of
the treble damages and plaintiffs do not receive prejudgment interest.[11] But even in those False Claims
Act cases, lower courts held that a portion of the trebled amount was punitive and then considered
constitutional challenges to that portion.[12] For antitrust treble damages, even if a court considers some
part of the two-thirds excess compensatory, there is a punitive portion that due process should limit.
Protection against antitrust treble damages for defendants lacking anti-competitive intent finds support in
due process’s protection against excessive punitive damages and statutory penalties. When applied to an
antitrust defendant lacking anti-competitive intent, trebling compensatory damages raises similar fairness
concerns as punitive damages and even appears unconstitutional according to the due process
“guideposts” that limit punitive damages.
Due process forbids a “grossly excessive” punitive damage award judged according to three limiting
guideposts: “(1) the degree of reprehensibility of the defendant’s misconduct; (2) the disparity between
the actual or potential harm suffered by the plaintiff and the punitive damages award; and (3) the
difference between the punitive damages awarded by the jury and the civil penalties authorized or
imposed in comparable cases.”[13]
The first guidepost, the conduct’s degree of reprehensibility, is the “most important indicium of the
reasonableness of a punitive damages award.”[14] Reprehensibility depends on factors such as the actor’s
intent, the victim’s financial vulnerability, whether the harm was physical as opposed to economic, and
whether the conduct was repeated or isolated.[15] The absence of these factors “renders any [punitive]
award suspect,” and even “[t]he existence of any one of these factors ... may not be sufficient to sustain a
punitive damages award.”[16] Because an antitrust defendant lacking anti-competitive intent would not
have a reprehensible intent, and otherwise might only trigger the factor for repeated conduct, the
punitive portion of treble damages would be constitutionally “suspect.”
The second guidepost limits the ratio between punitive and compensatory damages. The Supreme Court

explained, “When compensatory damages are substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of the due process guarantee.’”[17] Thus antitrust
treble damages’ two-to-one ratio of punitive to compensatory damages may be unconstitutional when
compensatory damages are “substantial,” which courts have characterized as around $1 million.[18]
The third guidepost considers the civil penalties authorized in comparable cases, which is no limitation to
trebling antitrust damages since trebling is mandated by statute.[19]
The due process limitation on statutory penalties, although too lenient to invalidate treble damages,
helpfully shows both that due process’s protection against monetary penalties extends beyond punitive
damages and that the degree of protection depends on the context. Antitrust damages are distinct from
statutory penalties in ways that merit stricter due process protection. Legislatures impose statutory
penalties in defined amounts and with the ability to recover for public harm beyond any particular
person’s injury.
The Supreme Court recognized a due process limitation on statutory penalties in St. Louis, I. M. & S. R. Co.
v. Williams.[20] Williams allowed a $75 statutory penalty for a 66 cent overcharge on a railroad fare,
explaining that statutory penalties violate due process only if they are “so severe and oppressive as to be
wholly disproportioned to the offense and obviously unreasonable.”[21] Lower courts have upheld
statutory penalties even when the amount is unrelated to the injury caused by the violation, relying on
Williams’ statement that “‘the Legislature may adjust [a penalty] amount to the public wrong rather than
the private injury.’”[22] Lower courts justify more leniency towards statutory penalties than punitive
damages because defendants have notice of a statutory penalty’s amount, legislatures have discretion to
account for public wrong beyond private injury in determining penalty amounts, and there is no jury
discretion to protect against.[23]
Antitrust treble damages are more akin to punitive damages than defined-amount statutory penalties.
Unlike statutory penalties, antitrust damages and punitive damages are limited to particular plaintiffs’
injuries — harm to the public more broadly cannot be considered.[24] Antitrust treble damages also do
not afford defendants the notice offered by defined-amount statutory penalties. By defining only the
treble multiplier, not the maximum amount, Congress exposed defendants to unknown and potentially
bankrupting damages even for conduct defendants believed was pro-competitive. This unknown risk is
the same concern underlying the limit on excessive punitive damages: “‘Elementary notions of fairness
enshrined in our constitutional jurisprudence dictate that a person receive fair notice not only of the
conduct that will subject him to punishment, but also of the severity of the penalty.’”[25]
Further support for limiting the punitive two-thirds portion of antitrust treble damages comes from due
process’s prohibition of criminal antitrust monetary penalties for defendants lacking anti-competitive
intent. In United States v. U.S. Gypsum Co., 438 U.S. 422 (1978), the court held that a mens rea of
intentionally or knowingly causing anti-competitive effects is necessary for criminal antitrust monetary
penalties.[26] A primary concern animating that holding was the risk of “overdeterrence” of “salutary and
pro-competitive conduct” that would be “shunned by businessmen who chose to be excessively cautious
in the face of uncertainty regarding ... criminal punishment for even a good faith error of judgment.”[27]
That same concern applies to the staggering risk of civil antitrust treble damages, which regularly exceed
the possible criminal monetary penalties limited to $1 million for a natural person and $100 million for a
corporation.[28] The Supreme Court has justified limiting punitive damages by citing their similarity to
criminal monetary punishments.[29] Courts should similarly limit antitrust treble damages by
incorporating the requirement that defendants intended the anti-competitive effect.

Antitrust treble damages are a punishment unfair to apply to a defendant that lacked anti-competitive
intent. The unfairness of mandatory trebling weighs on the entire antitrust litigation process, pressuring
defendants to settle cases they may have won simply because the liability exposure is not worth the
risk.[30] Regular settlements also impede development of robust case law that could provide the business
community needed guidance about the parameters of acceptable competitive conduct. Courts can
ameliorate these problems by enforcing the due process clause to protect business from antitrust treble
damages when their challenged conduct lacked any anti-competitive intent.
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