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 In the last 12 months, Delaware 
courts have tackled a wide range 
of important issues in the mergers 
and acquisitions arena. This article 
selects five of 2013’s most impor-
tant Delaware M&A developments 
and provides a brief overview of 
the takeaways practitioners of cor-
porate law should carry with them 
into the new year.

• Judicial scrutiny of “weak” fair-
ness opinions will depend on context.

A May 2013 Delaware Chan-
cery Court opinion, Koehler v. 
NetSpend Holdings, C.A. No. 
No. 8373-VCG (Del. Ch. May 21, 
2013), provided potential fodder for 
plaintiffs alleging breach of fiduciary 
duty in connection with the sale of 
a company when it cited NetSpend 
directors’ reliance on a “weak” fair-
ness opinion as one among a num-
ber of factors supporting a breach of 
fiduciary duty claim. To the relief of 
Delaware corporate boards and in-
vestment bankers alike, the court 
clarified its NetSpend statements in 
In re BioClinica Shareholder Liti-
gation, C.A. No. 8272-VCG (Del. 
Ch. Oct. 16, 2013).

In BioClinica, the court noted 
that its scrutiny of the NetSpend 
fairness opinion was driven by con-
text. Specifically, the NetSpend 

acquisition in-
volved a single 
bidder, making 
the fairness 
opinion partic-
ularly impor-
tant because it 
was the “only 
m e c h a n i s m 
through which 
the board 
[could] demonstrate that, had a 
market check been conducted, no 
superior offer would have emerged.” 
In contrast, the BioClinica board 
had presided over an eight-month 
auction with 21 solicited bidders, 
making the fairness opinion signifi-
cantly less important.

In the end, BioClinica re-empha-
sizes that analyzing a target board’s 
breach of fiduciary duties is a highly 
contextual inquiry in which the 
robustness of fairness opinions re-
mains one relevant factor but “does 
not create a new basis to challenge 
every sales process.”

• If economic value of a stock 
was actually zero, the board is not 
liable to common stockholders who 
received no value, despite a con-
flicted process.

In August, the Delaware Chan-
cery Court held in In re Trados 

Shareholder Litigation, Consol. 
C.A. No. 1512-VCL (Del. Ch. 
August 16, 2013), that the sale of 
a company was entirely fair even 
though common stockholders re-
ceived nothing in the sale. Trados 
received venture capital funding 
in exchange for preferred stock 
and representatives on the com-
pany’s board of directors. When 
Trados struggled, the board ad-
opted a plan to incentivize man-
agement to find a buyer. Upon the 
subsequent sale of the company, 
management received $7.8 mil-
lion and preferred stockholders 
received $52.2 million, but com-
mon stockholders received noth-
ing. The plaintiffs alleged that the 
board had violated its fiduciary 
duties by failing to continue busi-
ness operations for the benefit of 
the common stockholders.
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Because the plaintiffs showed 
that six of the seven directors 
were not “disinterested and inde-
pendent” due to their affiliations 
with the preferred stockholders, 
the entire fairness standard of re-
view applied. Moreover, the court 
determined that the board had 
not satisfied the “fair process” ele-
ment of the standard because the 
defendant directors “did not adopt 
any protective provisions, failed to 
consider the common stockhold-
ers, and sought to exit without rec-
ognizing the conflicts of interest.” 
Nevertheless, the court concluded 
that the board had satisfied the 
“fair price” element of the stan-
dard because the defendants had 
demonstrated that the common 
stock had no value. The court em-
phasized that if “Trados’ common 
stock had no economic value be-
fore the merger, then the common 
stockholders received the substan-
tial equivalent of what they had 
before, and the merger satisfies the 
test of fairness.”

• Buyout transactions by con-
trolling stockholders structured as 
negotiated mergers with procedur-
al safeguards can be subject to the 
business judgment rule.

In a May decision in In re MFW 
Shareholders Litigation, C.A. No. 
6566-CS (Del. Ch. May 29, 2013), 
the Delaware Chancery Court held 
that controlling stockholder merg-
ers can be given the deference of 
the business judgment rule when 
the transaction, “from the time of 
the [controlling shareholder’s] first 
overture, has been subject to (1) 
negotiation and approval by a spe-
cial committee of independent di-
rectors fully empowered to say no, 
and (2) approval by an uncoerced, 

fully informed vote of a majority of 
the minority investors.”

This decision, which follows 
a similar procedural approach for 
unilateral tender offers set forth in 
In re Pure Resources Shareholders 
Litigation, 808 A.2d 421, 445 (Del. 
Ch. 2002), permits shareholder 
suits to be dismissed at the plead-
ings or evidentiary hearing stage of 
litigation prior to an onerous and 
expensive trial. Nevertheless, this 
approach requires that the con-
trolling stockholder agree to these 
procedural safeguards in its initial 
proposal, which may limit its appli-
cability. This decision is currently 
on appeal with the Delaware Su-
preme Court.

• Strategic decisions made by an 
independent and knowledgeable 
board during negotiations with a sin-
gle bidder will not be second-guessed.

In In re Plains Exploration & 
Production Stockholder Litiga-
tion, C.A. No. 8090-VCN (May 9, 
2013), the Chancery Court refused 
to grant a preliminary injunction 
enjoining a merger between Plains 
Exploration & Production Co. 
and Freeport-McMoRan Copper 
& Gold despite the Plains board’s 
decision not to shop the company, 
seek a go-shop period or conduct a 
market check.

The court rejected the plaintiffs’ 
argument that the Plains directors 
violated their Revlon fiduciary du-
ties, finding that the directors had 
extensive industry experience and 
were able to judge a fair price de-
spite the single-bidder process. The 
court noted that the five months 
following signing of the deal were 
sufficient to allow competing bid-
ders to emerge. It also determined 
that the merger agreement’s deal 

protection measures, which includ-
ed a 3 percent termination fee and 
a no-shop clause with a fiduciary 
out, were not burdensome enough 
to prevent competing offers. The 
court also determined that it was 
reasonable for the board to permit 
the CEO, who knew he would be 
employed by the combined com-
pany, to lead negotiations, because 
the board was heavily involved in 
the process.

• Reverse triangular mergers do 
not result in assignment by opera-
tion of law.

In Meso Scale Diagnostics v. 
Roche Diagnostics GmbH, the 
Chancery Court confirmed the 
traditional view that a reverse tri-
angular merger does not result in 
an assignment by operation of law 
that would trigger a requirement to 
obtain third-party consents due to 
a transfer of the acquired corpora-
tion’s contracts or other assets.

As the court admitted, no prior 
Delaware case had addressed the is-
sue directly. This case removes an 
uncertainty previously confronted 
in the acquisition process.
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