
President Obama has vowed to ramp up federal anti-
trust enforcement during his administration.  Consis-
tent with that promise, within the first two months of 
his administration, he named the two new heads of 
his federal antitrust enforcement agencies; in January, 
he identified Christine Varney as the next Assistant 
Attorney General (“AAG”) in charge of the Antitrust 
Division for the United States Department of Justice 
(“DOJ”), and at the beginning of March, he named 
Jon Leibowitz as the incoming Chair of the Federal 
Trade Commission (“FTC”).  Not surprisingly given 
President Obama’s stated agenda, both Varney and 
Leibowitz have enforcement backgrounds.  Their ap-
pointments are demonstrative of the importance of 
antitrust enforcement to the Obama administration.  
The clear message: expect more enforcement activity 
from federal antitrust regulators.1

Prior to Day 1 

The prioritization of an antitrust enforcement agenda 
is not a recent or passing fancy to President Obama.  
Back in September of 2007, while on the campaign 
trail, then-Senator Obama was one of the only presi-

dential candidates to accept the invitation of the 
American Antitrust Institute, a Washington, DC, anti-
trust policy think tank, to provide a public written 
statement of his position on antitrust.  In that submis-
sion, Obama wrote: 

I will direct my administration to reinvigo-
rate antitrust enforcement.  It will step up 
review of merger activity and take effective 
action to stop or restructure those mergers 
that are likely to harm consumer welfare, 
while quickly clearing those that do not.

My administration will take aggressive 
action to curb the growth of international 
cartels, working alone and with other ju-
risdictions to ensure that firms, wherever 
located, that collude to harm American 
consumers are brought to justice.2

During his campaign, Obama identified a number of 
different industries that he felt were in need of anti-
trust review, including pharmaceuticals,3 health insur-
ance,4 media,5 energy, and collegiate championship 
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 football.6  He encouraged the Department of Justice to 
investigate the antitrust implications of the 2008 DHL/
UPS joint venture, as well as the three-party merger in 
the meatpacking industry, the final portion of which 
(between JBS S.A. and National Beef Packing Com-
pany, LLC) was abandoned by the parties in February 
of 2009 due to the litigation brought by the Department 
of Justice in October of 2008 to enjoin the merger.7  
And President Obama justifies his support of network 
neutrality, in part, on the ground that he believes that 
net neutrality will “preserve the benefits of open com-
petition on the internet.”8 

President Obama’s Picks 

Christine Varney and Jon Leibowitz, 
the administration’s two key federal 
antitrust regulators,9 are both enforce-
ment oriented.  From 1994 to 1997, 
Varney was a Commissioner at the 
FTC.  While at the FTC, many of her 
high profile decisions focused on regu-
lation on the internet (although she is also known for 
her consumer protection vote in the Joe Camel cigarette 
advertising case).  After she left the FTC, Varney began 
and was the partner-in-charge of the internet law prac-
tice group for Hogan & Hartson in DC, which is where 
she was practicing when she was tapped by President 
Obama for the AAG position in January of this year.  In 
the White House announcement concerning her ap-
pointment, Varney was specifically cited for her novel 
legal thinking, in particular as applied to technology 
markets.10 She was lauded for her application of inno-
vation market theory analysis11 to transactions in elec-
tronic high technology and biotechnology, both areas of 
particular interest to Varney.12  The White House  an-
nouncement also highlighted her expertise with health-
care issues, which were a focus of her practice while at 
Hogan & Hartson.  Varney is interested in developing 
the law regarding vertical restraints; she was an outspo-
ken supporter of prosecuting vertical restraint cases 
while she was a Commissioner.   

In an interesting speech given to the AAI in June of 
2008, Varney may have opened a window into her Sec-
tion 2 enforcement outlook.  Varney stressed that Sec-
tion 2 enforcement is “hard when you’re the govern-
ment,” and said that the challenge for the next admini-
stration would be to “find the right cases to begin to 
push back on some of the doctrine that may have gotten 
too extreme in the last decade.”13  She also expressed 
skepticism of the view that government enforcement  
should be restrained because of a concern that “false 
positives” might chill innovation.  Specifically discuss-
ing Section 2 enforcement regarding Google, a com-

petitor of many of her high tech former 
clients, Varney stated that Google was a 
company with lawfully-acquired market 
power that, although it had been a tre-
mendous innovator, warranted close 
watching in the future.   
 
Varney is committed to increasing coop-
eration and communication between the 
U.S. federal antitrust agencies and 

among international ones as well.14  There was a rift 
created between the FTC and the DOJ when, in Sep-
tember of 2008, after having conducted over 150 inter-
views throughout the course of a year with the goal of 
issuing a joint DOJ/FTC Section 2 report, the DOJ uni-
laterally issued its own Section 2 Report.15  The DOJ 
Section 2 Report prompted two separate written objec-
tions from the then-seated FTC Commissioners.  By 
virtue of her previous tenure as an FTC Commissioner, 
Varney should be able to dissipate the tension created 
by the DOJ’s issuance of that Report.  She has already 
indicated that she did not support at least some conclu-
sions in the DOJ Section 2 Report and that she will re-
visit that Report, in conjunction with DOJ staff and per-
sonnel at the FTC.16 

The standards set forth in the DOJ’s Section 2 Report 
represent significant enforcement policy changes that, if 
they were acted upon by Varney’s Antitrust Division, 
would likely render certain conduct illegal if reviewed 
by the FTC but legal if reviewed by the DOJ.  This is 
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clearly not a sustainable federal enforcement policy.  
Thus, Varney’s ability to broker consensus among peo-
ple with divergent agendas, which was proven by her 
ability to garner votes from the other Commissioners 
while at the FTC, will be important if she is to have a 
successful tenure as AAG.   

The shift at the FTC is not going to be as significant as 
the one at the DOJ.  First of all, Jon Leibowitz, the new 
Chairman, has been a Commissioner at the FTC since 
2004.17  The prior Chairman, William Kovacic, has 
stepped down as Chair, but will continue as a Commis-
sioner.  Potentially more significant from an enforce-
ment perspective than the switching of seats between 
these two gentlemen is the fact that there is an existing 
vacant Commissioner seat that can be filled by another 
Obama appointee.18   The administration has not yet 
identified its nominee for that position. 
 
In a number of substantive areas, Chairman Leibowitz 
and President Obama appear closely aligned.  Leibowitz 
has been a staunch supporter of challenging so-called 
“pay for delay” agreements between brand-name and 
generic pharmaceutical manufacturers, a position that is 
consistent with Obama’s repeated statements regarding 
the need for antitrust regulation in the pharmaceutical 
sector as one means by which to control spiraling health 
care costs.19  Likewise, in June 2007, Leibowitz dis-
agreed with that portion of the FTC’s report that no new 
laws were necessary to ensure the competitiveness of the 
internet; this statement is parallel to one made by Obama 
during his campaign that net neutrality must be main-
tained in order to ensure open competition in that envi-
ronment.20  Leibowitz and the President also share an 
interest in media issues (from 2000 to 2004, Leibowitz 
was vice president for congressional affairs for the Mo-
tion Picture Association of America) and telecommuni-
cations issues (from 1997 to 2000, Leibowitz was the 
Democratic chief counsel and staff director for the U.S. 
Senate Judiciary Committee’s Antitrust subcommittee 
focusing on competition policy and telecommunications 
matters).  Overall, the ascent of Commissioner Lei-
bowitz to the Chairmanship, particularly in light of the 
relatively vigorous antitrust enforcement agenda pursued 
by the FTC during the previous administration, does not 

signal the same sea change for FTC enforcement as that 
which we are likely to see at DOJ. 

Day 100 and Beyond – What Should We Expect? 

So what will these regulators do first?  During her con-
firmation hearing, Varney expressly supported the bill 
introduced by Senator Kohl to repeal the freight railroad 
antitrust exemption.  She also indicated that she would 
work with her staff to determine what the DOJ would do 
with regard to supporting the bill to repeal the Leegin 
Supreme Court decision providing for rule of reason 
treatment of resale price maintenance claims.  One sec-
tor that she identified as a “priority” for the DOJ was 
agriculture, and, in particular, the dairy industry.21 

On the FTC side, in December of 2008, the FTC filed a 
Section 7 case against Ovation Pharmaceuticals alleging 
that Ovation unlawfully acquired the rights to, and sub-
sequently monopolized, the pharmaceutical treatment for 
the illness patent ductus arteriosus.22  In his Concurring 
Statement in Support of issuing this Complaint, then-
Commissioner Leibowitz wrote: “Ensuring that consum-
ers receive the benefits of health care competition will 
continue to be a priority of this Agency in the next ad-
ministration.”23  This case is also interesting because it 
seeks a disgorgement remedy, of which Leibowitz has 
expressly endorsed more frequent use.  In addition, Lei-
bowitz is a proponent of increased usage of § 5 of the 
FTC Act to challenge conduct that would not otherwise 
violate Sections 1 or 2 of the Sherman Act, particularly 
in standard-setting and pharmaceutical environments.24 

Alternatively, we may glean some perspective on this 
administration’s antitrust perspective by its response to a 
request made in February by the United States Supreme 
Court that the Solicitor General’s office file an amicus 
brief in American Needle v. National Football League, a 
case addressing the application of Section 1 to the Na-
tional Football League.25 

Criminal cartel enforcement is perhaps the only federal 
antitrust area in which we will not likely see any signifi-
cant change.  The previous administration was diligent 
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in pursuing these claims and President Obama has made 
a commitment to continue to pursue these cases.  There is 
no reason to believe that Varney will shy away from this 
enforcement agenda. 

Against this back-drop, it is crucial to remember that the 
federal judiciary has become increasingly laissez-faire 
over the last eight years.  Indeed, all of the antitrust deci-
sions issued by the United States Supreme Court since 
2007, including the one most recently issued on February 
25, 2009, in Pacific Bell Telephone Co. v. linkLine Com-
munications Inc., have narrowed the scope of potential 
antitrust liability.  Thus, increased federal enforcement 
will likely be tempered by the judicial environment in 
which the government will find itself litigating these 
claims.  And what about the impact of the struggling 
economy on antitrust enforcement?  In the words of 
Varney: 

In these tough economic times, more than ever, 
it is important to remember that clear and con-
sistent antitrust enforcement – protecting com-
petition, and thus consumers, while being con-
scious of the need for economic stability – is 
essential to a growing and healthy free market 
economy.26 

In other words, buckle your seatbelts, corporate America; 
it’s going to be a bumpy, enforcement-laden ride. 
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