The reality is that sometimes, you need to go into a transaction understanding that entire fairness review
is a real possibility, and you need to put the board in the best position to satisfy that standard. Don’t
put all of your eggs in the business judgment rule basket—take the steps necessary to put your client in
the best position to meet that standard.
If there are significant conflicts of interest, look at the possibility of enhanced procedural protections at
the outset of the transaction (e.g., going the special committee route and/or imposing a non-waivable
majority of the minority approval condition).
Have all board level conflicts identified before the process begins; send a strong directive to management
concerning their role in the process. Keep the board involved formally and informally, and don’t allow
management to make key decisions without board authorization.
The bottom line is to do everything you can set up as strong a process as the deal can afford. You can’t
change your board or fix all the issues, but you can make sure that you set up a process in which your
board will be diligent and active—and that will make up for a lot of faults.

Proxy Access a’ la Private Ordering? Not So Fast!
By Jim Moloney & Lauren Assaf of Gibson, Dunn & Crutcher LLP1
The American Bar Association’s Proxy Statements and Business Combinations Subcommittee met on Friday,
November 18, 2016, as part of the Business Law Section’s Fall Meeting in Washington, D.C. Speakers
at the Subcommittee meeting included Securities and Exchange Commission (“SEC”) Associate Director
(Legal) of the Division of Corporation Finance Michele Anderson, SEC’s Office of Mergers & Acquisitions
(“OM&A”) Chief Ted Yu and Special Counsel Tiffany Posil, with Weil, Gotshal, & Manges LLP partner Jim
Griffin and counsel Adé Heyliger serving as moderators.

Universal Ballot
Michele Anderson and Tiffany Posil opened the panel with a discussion of the SEC’s recent universal proxy
card rule proposals.2 Both worked on drafting the proposed rules along with Christina Chalk, Senior Special
Counsel in OM&A. Ms. Anderson and Ms. Posil explained that the Staff sought to create a managementand shareholder-neutral framework that would allow shareholders to use proxy voting systems in a way
that mirrored the experience of voting in person at an annual shareholder meeting: in sum, the rules as
proposed were designed to allow shareholders to vote by proxy for a mix of management and shareholder
nominees all on one ballot (proxy card).
As proposed, the framework is mandatory in order to mitigate shareholder confusion and logistical issues,
reduce the likelihood that parties could use universal proxies as tactical tools, and limit application of
the rules to real election contests alone (i.e., those solicitations where both sides seek to elect their own
director nominees). The Staff also highlighted its keen interest in receiving comments on the proposed
60-day advance notice deadline for shareholders to submit the names of their nominees and related
information to management,3 and the requirement that shareholders solicit at least a majority of the voting
power of shares outstanding and entitled to vote on the election of directors.4
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“Affiliates” in Going Private Deals
Ted Yu then went on to address the Staff’s longstanding interpretive position as to who is deemed an
“affiliate” in connection with the application of Rule 13e-3 to “going private” transactions. Mr. Yu noted
that the term “affiliate” is defined in Rule 12b-2 as “a person that directly, or indirectly through one or
more intermediaries, controls, or is controlled by, or is under common control with, the person specified.”
Citing to several recent going private transactions (without naming the parties involved), Mr. Yu explained
that counsel for several companies recently argued their position to the Staff that a shareholder under the
common control of the target and the acquirer should not be deemed an affiliate when certain procedural
safeguards are imposed (e.g., walling-off or ring-fencing the particular person, shareholder, or entity under
common control from any transaction-related negotiations). Mr. Yu indicated that the Staff had recently
rejected such arguments by counsel, recommending that a two-part analysis be conducted instead: first,
a determination of whether a person is in fact an affiliate of the issuer, and second, whether the relevant
party or parties are engaged in a transaction having a Rule 13e-3 “going private” effect.
Mr. Yu went on to caution the audience against raising certain categorical arguments; for example, that
a party cannot be an affiliate if another holder has a significantly greater beneficial ownership position,
or that a party with less than a majority (i.e., 49% ownership stake) is not an affiliate. In both cases, Mr.
Yu noted that such arguments, alone, are not generally persuasive to the Staff. Instead, Mr. Yu suggested
that companies focus on the facts and circumstances of the underlying transaction and analyze whether
the potential affiliate has the power to control the target’s management or policies.

Proxy Access & Private Ordering
Lastly, Ms. Anderson and Mr. Yu discussed some interesting issues that have come up in connection with
“private ordering” proxy access bylaws that were adopted in the wake of Rule 14a-11. The SEC’s approach
to proxy access, as embodied in Rule 14a-11,5 sought to allow shareholders or groups of shareholders
possessing an aggregate of at least 3% of the voting power of a company’s securities for at least three
years, to request inclusion of the shareholders’ director nominees in the company’s proxy materials
disseminated to shareholders. The D.C. Circuit struck down the rule down in July 2011.6
Nonetheless, companies began to adopt their own “proxy access” bylaw provisions that essentially mirrored
the requirements in Rule 14a-11 in what is commonly known today as “private ordering” proxy access.
On November 10, 2016, GAMCO Investors, Inc. (“GAMCO”) became the first shareholder to exercise
its right to nominate directors under a private ordering proxy access bylaw provision at National Fuel
Gas Company.7
Now that a private ordering proxy access bylaw has been exercised, Mr. Yu observed several interesting
practical issues in this case of first impression. Notably, the exemptions from Section 13(d) reporting
and the proxy solicitation rules that were adopted as part of Rule 14a-11 went away when the rule was
vacated. As such, some fundamental questions have arisen, including: how can shareholders seeking to
rely on a proxy access bylaw be comfortable they are not engaged in a proxy solicitation in violation of
the proxy rules should they do more than simply disclose the bare bones information permitted in the
company’s proxy statement and that required in the shareholder’s Schedule 14N? And what, if any, proxy
Facilitating Shareholder Director Nominations, 75 Fed. Reg. 56,668 (Sept. 16, 2010) (to be codified at 17 C.F.R. (to be codified at 17
C.F.R. pts. 200, 232, 240, 249).
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solicitation exemptions may be available to such persons seeking to go one step further in articulating
the reasons that shareholders should vote for their nominees, as opposed to management’s nominees?
Ms. Anderson and Mr. Yu briefly reviewed some options including reliance on the “10-person-or-less”
exemption in Rule 14a-2(b)(2) and the so-called “soapbox” exemption found in Rule 14a-1(1)(2)(iv)
where a shareholder can state how it intends to vote (and the reasons therefor) by means of speeches
in public forums, press releases, broadcast media, newspapers, magazines, or other similar publications
that are disseminated on a regular basis. The Staff went on to note that the exemption in Rule 14a-12
is conditioned on the eventual filing of a definitive proxy statement. As such, Rule 14a-12 would not be
available for the more extensive soliciting activities that one might want to engage in as part of a proxy
access campaign.
The Staff also discussed the absence of any clear exemption from Section 13(d) beneficial ownership
reporting obligations, noting that the relevant exemptions from 13(d) were similarly lost when Rule 14a‑11
was vacated. Thus, if two or more shareholders come together in order to nominate directors under a
private ordering proxy access bylaw, a Section 13(d) group may be formed as a result. Moreover, when
shareholders with 5% or more (in the aggregate) seek to nominate directors under a proxy access bylaw,
they would no longer be eligible to report their beneficial ownership on Schedule 13G (as previously
permitted by Rule 14a-11), but instead would need to disclose their ownership on the more onerous
Schedule 13D.
In the wake of GAMCO’s initial lead in this area, we will likely see other shareholders attempt to nominate
and elect their own director nominees in the upcoming 2017 proxy season using proxy access bylaws.
In doing so, the issues highlighted by the Staff, notably the lack of any express exemptions from Section
13(d) and the proxy rules, will only become more prominent going forward. These issues will of course
need to be resolved, either through advanced legal planning—which may include seeking guidance from
the Staff (through no-action or exemptive relief)—or perhaps, given the current political climate, in afterthe-fact litigation.
Either way, the discussion at the recent ABA subcommittee meeting highlights the Staff’s concerns and the
need for careful analysis when shareholders seek to utilize proxy access bylaws to nominate and elect
their director nominees to a public board. Mr. Yu invited shareholders and issuers alike to call OM&A
when faced with these and other issues, so that they may discuss with the Staff in advance their plans
and approach to soliciting activities pursuant to a proxy access bylaw.

Tips for a Successful Working Capital Adjustment
By Tony Kuhel & Jim Brown of Thompson Hine LLP1
While most purchase agreement provisions will not be read after the closing of an M&A transaction, there
is one provision that is sure to be revisited: the working capital adjustment. The purpose of a working
capital adjustment is to ensure that the target company has an agreed upon level of working capital at
closing and to discourage the sellers from manipulating working capital prior to closing.
Here are a few tips that will help avoid ambiguity, and reduce the likelihood of a dispute, when it comes
time to conduct the working capital adjustment in your next transaction:

Accounting Principles
The first step toward creating an unambiguous working capital adjustment mechanism is to clearly define
what constitutes working capital. All too often, a purchase agreement will simply define working capital
as “current assets” minus “current liabilities” and refer to generally accepted accounting principles (GAAP)
to define these terms. Very few businesses, however, actually think of their working capital in such simple
terms. In addition, GAAP often presents options that can result in differences in how working capital is
calculated.
1
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