
work performed and under federal laws. Under 
the current Federal Acquisition Regulation cost 
principles, the majority of environmental costs 
are allowable as long as they are reasonable and 
can be properly allocated. Current and former 
Government contractors also have successfully 
recovered environmental costs under various 
indemnification and cost- reimbursement clauses 
in the contracts under which the contamination 
occurred—contracts dating from as far back as 
World War II. Lastly, like any person, Government 
contractors are able to use the Comprehensive 

For corporations historically involved in heavy manufacturing or industrial enterprises, environ-
mental liabilities have become an accepted cost of doing business. Government contractors and 

their customers are no exception. Indeed, due to the close working relationship between contrac-
tors and their contracting agencies, the United States and its contractors often share environmental 
liability at the same facilities.

 As costs are incurred to clean up contamination from historical operations, Government contractors 
have several avenues to recover these environmental costs under federal procurement contracts for 
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Environmental Response, Compensation, and 
Liability Act (CERCLA)1 to recover these costs 
from other potentially responsible parties (PRPs), 
including the United States. But unlike other per-
sons, Government contractors face new defenses 
under CERCLA based upon their prior recovery 
of costs under Government contracts.

 This Briefing PaPer covers the various regu-
lations and laws governing how a Government 
contractor can successfully recover environmen-
tal costs under both Government contracts and 
CERCLA and how these various mechanisms can 
interact. The PaPer first sets forth the current 
rules governing the allowability of environmental 
costs under cost-reimbursement and fixed-price 
contracts. Second, the PaPer looks at recent suc-
cesses by contractors in recovering environmental 
costs under valid indemnification clauses. And 
lastly, the PaPer discusses the use of CERCLA to 
recover environmental costs and certain special 
considerations for Government contractors in 
pursuing these costs.

Recovering Environmental Costs Under 
Current Contracts

 No specific FAR cost principle governs the 
allowability of environmental costs. Rather, the 
allowability of these costs is determined by advance 
agreements with contracting agencies and under 
the general “catchall” allowability cost principle, 
which provides that costs are allowable if they are 
reasonable, allocable to the contract, accounted 
for in accordance with applicable Cost Account-
ing Standards or generally accepted accounting 
principles, and not made specifically unallowable 
by regulation or contract terms.2 This section of 

the PaPer provides a brief overview of the types 
of costs properly characterized as “environmen-
tal costs,” past attempts to create a special cost 
principle for environmental costs, and current 
treatment of these costs under general cost prin-
ciples.

 ■ Definition Of Environmental Costs

 Before discussing the allowability of environ-
mental costs, it is important to define the term 
“environmental costs.” For the purposes of this 
PaPer, an “environmental cost” is a legal obliga-
tion to make a financial expenditure due to the 
past release or threatened release of a particular 
hazardous substance due to the past or ongoing 
manufacture, use, or handling of the substance 
in question. Laws such as CERCLA and the Re-
source Conservation and Recovery Act (RCRA)3 
can impose liability without regard to fault or 
negligence on the part of the contractor. Environ-
mental costs incurred by a contractor to prevent 
the contamination from occurring, including 
altering its own practices or adopting new prac-
tices to avoid or reduce adverse environmental 
impact, are also considered environmental costs.

 These costs differ from environmental costs 
associated with fault-based liability to third par-
ties or regulatory agencies.4 Examples of fault-
based liabilities to third parties include health 
impairment, property damage, or property de-
valuation for residents or property owners near 
a contaminated site—costs typically at issue in 
third-party claims.5 These costs are therefore not 
considered “environmental costs” for the purposes 
of allowability under the general cost principle. 
Instead, the allowability of legal costs incurred 
in defending against environmental third-party 
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claims, such as a toxic tort action, is determined 
under a separate FAR cost principle governing 
legal costs.6 

 ■ Past Attempts To Regulate Allowability

 Although there is currently no FAR cost prin-
ciple for environmental expenses, contracting 
agencies and the FAR councils have tried in 
the past to formulate an environmental cost 
principle. Development of a cost principle to 
guide Contracting Officers on reimbursement 
of environmental cleanup costs started in 1987 
at the request of the Air Force.7 Initially, the Air 
Force proposed an environmental cost principle 
making compliance costs allowable and cleanup 
costs unallowable except for Government-owned, 
contractor-operated facilities.8 This proposal 
eventually was withdrawn in response to opposi-
tion from the contracting community.9

 In December 1991, a joint Department of De-
fense and civilian agency ad hoc group proposed 
a revised draft of the 1987 principle, proposed 
FAR 31.205-9. Like its predecessor, this revised 
proposed cost principle addressed both preventive 
and cleanup costs. It generally allowed expenses 
to prevent pollution but provided that reme-
diation costs would be treated as presumptively 
unallowable unless the contractor demonstrated 
that it (a) performed work under a Govern-
ment contract that contributed to the pollution,  
(b) acted prudently, complied with then-existing 
environmental laws and regulations, and followed 
generally accepted industry practices, (c) acted 
promptly to minimize the damage and costs, 
and (d) exhausted or diligently pursued other 
funding sources such as insurance and other 
responsible parties under environmental laws.10 
Additionally, the draft principle provided that 
costs which resulted from liability to a third party 
were unallowable.11

 Like its predecessor, the revised environmental 
cost principle faced substantial opposition from 
the Government contracts bar. The American Bar 
Association’s Section of Public Contract Law, for 
example, argued that the presumption against al-
lowability was inconsistent with the FAR’s general 
presumption to the contrary and CERCLA’s strict 
liability scheme.12 Other critics cited the proposed 

environmental cost principle’s heavy evidentiary 
burden with respect to demonstrating a causal 
nexus between contract performance and the 
contamination as well as historical compliance 
with environmental laws and industry practice 
and argued that the proposed cost principle 
would require factual showings beyond those 
required by environmental laws (particularly 
CERCLA).13 Additionally, commentators noted 
that the proposed cost principle’s requirement 
of prompt action to minimize damage and costs 
was inconsistent with CERCLA to the extent that 
the statute required lengthy investigations before 
selecting a final remedy and would potentially 
frustrate negotiations between regulators and 
responsible parties as to the most cost effective 
and efficient cleanup strategy.14

 Ultimately, the draft environmental cost 
principle failed. Although the proposed cost 
principle received approval from the Defense 
Acquisition Regulation Council and the Civil-
ian Agency Acquisition Council and was sent to 
the FAR Secretariat for final publication in the 
spring of 1992, the draft was never released for 
publication due to an intervening moratorium 
on new regulations imposed by President George 
H.W. Bush in 1992.15

 ■ Current Method For Determining Allowability

 Absent a cost principle specifically governing 
these costs, environmental cleanup costs are gov-
erned by advance agreements with contracting 
agencies or the FAR’s “catchall” allowability cost 
principle, which, as noted above, provides that 
costs are allowable if the costs are (a) reasonable, 
(b) allocable, (c) in accordance with applicable 
Cost Accounting Standards or generally accepted 
accounting principles, and (d) not made spe-
cifically unallowable by regulation or contract 
terms.16 While each of these requirements gov-
erning allowability is defined by regulation, only 
two of the requirements—reasonableness and 
allocability—are generally relevant with respect 
to environmental costs.17 

 (1) Reasonableness—The FAR provides that 
a cost is deemed reasonable “if, in its nature 
and amount, it does not exceed that which 
would be incurred by a prudent person in the 

 © 2009 by Thomson Reuters
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conduct of competitive business.”18 Whether 
or not a cost is reasonable is largely a factual 
determination and might depend on a variety of 
factors, including whether the cost is typically 
recognized as ordinary and necessary for the 
contractor’s performance under the contract, 
whether it comports with federal and state law, 
and whether it is consistent with the contrac-
tor’s responsibilities to the Government and 
the public at large.19 

 In determining the reasonableness of envi-
ronmental costs, the Defense Contract Audit 
Agency Contract Audit Manual explains that “the 
methods employed and the magnitude of the 
costs incurred must be consistent with the actions 
expected of an ordinary, reasonable, prudent 
businessperson performing non-government 
contracts in a competitive marketplace.”20 This 
standard requires the contractor to take steps 
that a prudent businessperson would pursue in 
preventing or reducing contamination.21 

 In implementing this standard, contract audi-
tors and professionals employ a “totality of the 
circumstances” test that generally allows cleanup 
costs if the contamination occurred despite the 
exercise of due care and compliance with law.22 
Accordingly, “[i]f environmental clean-up costs 
are the result of contractor violation of laws, 
regulations, orders or permits, or disregard of 
warnings for potential contamination, the clean-
up costs including any associated costs, such 
as legal costs, would be unreasonable and thus 
unallowable.”23 Before disallowing such costs, 
however, the Government must show that the 
contractor violated laws, regulations, or permits 
or disregarded warnings by a preponderance of 
the evidence.24 Importantly for historical sites, 
the “contractor should not be denied recovery 
for clean-up costs, if it complied with laws, 
regulations, and permits in effect at the time 
of contamination.”25

 (2) Allocability—In addition to demonstrating 
that its environmental costs are reasonable, a con-
tractor must show that its costs are allocable—that 
is, “assignable or chargeable to one or more cost 
objectives on the basis of relative benefits received 
or other equitable relationship.”26 This determina-
tion includes “both direct assignment of cost and 
the reassignment of a share from an indirect cost 

pool.”27 FAR 31.201-4, governing allocability, sepa-
rates costs into three categories and provides that 
a cost is allocable if it “(a) [i]s incurred specifically 
for the contract; (b) [b]enefits both the contract 
and other work, and can be distributed to them 
in reasonable proportion to the benefits received; 
or (c) [i]s necessary to the overall operation of 
the business, although a direct relationship to any 
particular contract cannot be shown.”

 Environmental costs directly related to a specific, 
current contract fall under FAR 31.201-4(a) and 
are charged directly to the contract under which 
the cost arises. In general, however, the majority 
of contractor costs for environmental remedia-
tion are historical and not directly chargeable 
to current contracts. In these cases, the envi-
ronmental costs typically are evaluated under 
the FAR 31.201-4(b) and (c), governing costs 
deemed to benefit both the contract and other 
work or to be necessary to the overall operation 
of the business and are included in overhead or 
general and administrative costs. 

 Although FAR 31.201-4 is drafted in the disjunc-
tive, courts interpreting the regulation generally 
treat subsections (b) and (c) as complementary.28 
Judged by this standard, environmental historical 
costs are almost always found to be “necessary 
business expenses.” As a manual on environmen-
tal costs by the Defense Contract Management 
Command (predecessor to the Defense Contract 
Management Agency explains: 29 

[I]n the majority of clean-up cases, clean-up costs 
are necessary requirements under the environ-
mental laws of either the State or the Federal gov-
ernment. The extent of the penalties for a failure 
to take a remedial action could cause substantial 
harm to a business. CERCLA liability is based on 
strict liability theory, without any time constraints. 
Defenses such as foreseeability, negligence or due 
care are irrelevant in the CERCLA definition of li-
ability.…Because CERCLA mandates this outcome, 
clean-up costs arising under CERCLA generally 
qualify as necessary business expenses. 

 Despite the fact that historical environmental 
costs are generally accepted as “necessary business 
expenses” under FAR’s allocability provisions, 
there is no universal mechanism for spreading 
those costs among operating units and contracts 
under applicable Cost Accounting Standards. Con-
tractors can use any generally accepted method 
of allocating environmental costs as long as the 
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chosen method is allowed by the Cost Accounting 
Standards, is equitable, and is consistently applied. 

 The fact-specific nature of these allocation de-
terminations is demonstrated by DCAA guidance 
on allocation of historical environmental costs. 
The DCAA Contract Audit Manual recommends 
that, for costs arising30

from a site the contractor segment previously oc-
cupied, the costs for a clean-up usually would be 
allocated to the segment’s site whether the work 
was transferred. However, if the segment is closed 
with none of its former work remaining within the 
company,…[the] closed segment case must be 
reviewed based on its own facts to determine if the 
costs incurred for the closed segment should be 
directly allocated to other segments, be allocated 
as residual home office costs, or be treated as an 
adjustment of costs associated with the closing 
of the segment.

As this guidance recognizes, there are many pos-
sible variations for the cost accounting treatment 
of environmental costs for a closed segment, 
making allocation of environmental costs from 
historical operations a fact-dependent determi-
nation unique to each contracting relationship. 

 ■ Advance Agreements

 Advance agreements on allowability of envi-
ronmental costs are a convenient alternative to 
the uncertainty inherent in CO decisions and 
interpretations of procurement regulations. In 
fact, DCMA guidance to DCAA auditors and COs 
suggests that advance agreements are a preferred 
means of addressing contractor’s historical envi-
ronmental costs.31

 The FAR authorizes COs to enter into advance 
agreements governing reasonableness, allocability, 
or allowability of certain costs.32 These agreements 
can be negotiated at any time but must be in 
writing, signed by both parties, and incorporated 
into applicable contracts.33 Despite the added 
flexibility provided by advance agreements, how-
ever, COs may not agree to a treatment of costs 
inconsistent with the FAR cost principles.34 

 ■ A Contractor’s Obligation To Pursue Other  
 Sources

 While historical environmental costs are gener-
ally allowable as outlined above, the Government’s 
acceptance of these costs comes with strings. As 

a condition to accepting contingent funding 
for these costs, contractors have an obligation 
to pursue other sources of recovery, such as in-
surance coverage and other responsible parties 
under environmental laws, and then to credit 
the Government for these recoveries under FAR 
31.201-5, “Credits.” 

 Under general contract principles, only a con-
tractor’s own environmental costs are allowable 
and allocable to its Government contracts. Any 
costs incurred by the contractor later deemed 
to be the responsibility of other responsible par-
ties under CERCLA are unallowable. The DCAA 
Contract Audit Manual confirms this view, stating 
that allowable environmental costs only include 
the Government contractor’s share of cleanup 
costs “based on the actual percentage of the 
contamination attributable to the contractor.”35 

 At the time environmental costs are incurred, 
however, it often is impossible to reasonably estimate 
the total cost of a cleanup project or to predict who 
also may be responsible for the contamination in 
question. Accordingly, the DCAA recognizes that 
“[b]ecause of the uncertainty of the cost projec-
tions and of future recoveries from the insurance 
companies, as well as the difficulty in identifying 
all the other PRPs, both forecasted and incurred 
environmental clean-up costs and related legal 
costs that are allowable should be accepted con-
tingent upon the Government participating in any 
insurance recoveries or the identification of other 
PRPs at a later date.”36 Therefore, when they are 
incurred, a contractor’s cleanup costs are only 
contingently allowable, subject to repayment to 
the Government if the contractor should recover 
those costs in the future from other PRPs.

 Consequently, a contractor has an obliga-
tion to pursue other sources of funding for 
its environmental costs—including insurance 
coverage and other responsible parties—if it 
submits costs over and above what it believes it 
is responsible for under CERCLA. As explained 
by the DCAA Contract Audit Manual: “If the con-
tractor pays out more than its share of clean-up 
costs, it is up to that contractor to exercise its 
contribution rights to collect the amount over 
its share from the other PRPs who did not pay 
their share.”37 
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 By permitting a contractor to recover contingent 
costs as the contractor incurs the environmental 
costs, subject to the continuing obligation to credit 
future recoveries, the DOD has created a hierarchy 
for recovery of contractor costs, with the Govern-
ment customer essentially financing cleanups 
until its contractors can establish final liability 
with other PRPs. While the Government will allow 
contractors to include environmental costs in their 
overhead or as direct costs for a specific contract 
to avoid private financing of massive cleanups by 
contractors (and subsequent interest expense), 
federal law requires the contractor to pursue all 
possible sources of funding for its costs and to 
credit the Government with any actual recovery. 
To ensure effective implementation of this hierar-
chy, the Government often will assist contractors 
in litigation to recover environmental costs from 
third parties such as insurance companies and 
other responsible parties under CERCLA. For 
example, in supporting contractors in insurance 
litigation, the United States filed a statement of 
interest arguing that environmental costs are paid 
to contractors only on a contingent basis, that the 
credits provision ensures that the Government 
will receive the benefit of non-contract recoveries 
(thereby preventing contractors from recovering 
costs twice), and that the Government must be the 
“payer of last resort.”38 

 One open issue under procurement law is 
whether contractors can recover under contracts 
those environmental costs that are deemed to be 
the responsibility of another party but are uncol-
lectible by the contractor. On this issue, the DCAA 
and the DCMA appear split. The DCAA Contract 
Audit Manual provides that that “[i]f a contractor 
cannot collect contribution or subrogation claims 
from other PRPs, the uncollected amounts are, in 
their essential nature, bad debts. Bad debts and 
associated collection costs, including legal fees, are 
unallowable costs (FAR 31.205-3 and 31.204[(d)]).”39 
The DCAA guidance gives some relief from this 
rule, however, if (1) a contractor is legally required 
to pay another PRP’s share of the cleanup costs,  
(2) that PRP is out of business, and (3) there is 
no successor company having assumed that PRP’s 
liabilities. When these three conditions are met, 
“the clean-up costs which are attributable to the 
other PRP’s contamination should not be disal-
lowed as bad debt type expenses since there is 

no one against whom the contractor can take 
recovery action.” 40

 The DCMA, however, appears to take a dif-
ferent view. Its manual on environmental costs 
states that for such uncollectible costs to be 
reasonable and thus allowable, contractors 
only need to “take the actions expected of a 
prudent businessperson in the identification 
of other contributing parties and the reason-
able pursuit of contribution or reimbursement 
from them.”41 In support of this theory, the 
manual cites General Dynamics Corp.,42 where 
the Armed Services Board of Contract Appeals 
found reasonable General Dynamics’ settle-
ment for approximately 65% of a debt owed to 
it by a company, a named responsible party, to 
whom General Dynamics sold scrap aluminum. 
The ASBCA held that, given the expense, un-
certainty, and time associated with litigation, 
settling the dispute constituted the exercise of 
good business judgment. The board rejected the 
Government’s argument that the uncollected 
amount in the settlement agreement (i.e., the 
difference between the contract price for the 
scrap and the amount accepted in settlement) 
constituted an unallowable bad debt. The DCMA 
guidance explains that, under General Dynam-
ics, “the only issue is the reasonableness of the 
contractor’s actions under FAR 31.205-3.”43

Environmental Costs Recovered Through 
Indemnification
 Indemnity agreements are another contractual 
mechanism that Government contractors have 
used effectively to recover environmental costs. 
Upon the discovery of environmental liabilities, 
a contractor should carefully review all contract 
documents to locate any indemnities or cost-
reimbursement clauses potentially applicable 
to the performance of work that resulted in the 
contamination. Often, these contracts can be 
decades old, and locating the relevant contract 
documents will require a thorough search of the 
contractor’s and Government’s archives.

 A contract clause that on its face covers the 
environmental liabilities is not sufficient by 
itself to provide a mechanism of recovery—the 
indemnity clause at issue must be specifically 
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authorized by federal statute to provide a valid 
means of recovery. 

 ■ Valid If Authorized By Statute Or Limited In  
 Some Manner

 An indemnity clause is only valid if it has been 
authorized by Congress or is sufficiently limited in 
some manner so not to constitute an open-ended 
obligation. Otherwise, the purported indemnity 
clause falls victim to the restrictions of the Anti-
Deficiency Act and cannot be enforced against the 
United States. The ADA prohibits federal agen-
cies from obligating the Government to pay sums 
in excess of the dollars currently appropriated 
by Congress or in advance of an appropriation 
unless authorized by law.44

 Thus, to be enforceable, an indemnity provi-
sion must be either (1) authorized by statute or 
(2) limited to amounts appropriated. The U.S. 
Supreme Court has confirmed that open-ended 
indemnification clauses violate the ADA because 
they constitute an agreement for a future pay-
ment of money in advance of, or in excess of, an 
existing appropriation.45

 Although the question whether an indemnifi-
cation clause has been authorized by law is fairly 
straightforward, as the cases discussed in the next 
section of this PaPer reveal, the question whether 
an indemnification clause that is “limited to the 
amounts appropriated” is valid under the ADA is 
a more difficult. In a case decided by the ASBCA, 
for example, the Government agreed to indemnify 
a contractor for any loss of the contractor’s con-
struction equipment, subject to the availability of 
funds, under the contract’s “War Risks” clause.46 
When the contractor sought to recover for the 
loss of its construction equipment due to hostile 
combat action, the Government argued that the 
indemnity clause violated the ADA and was thus 
void as a matter of law. The ASBCA rejected this 
argument, finding the clause was valid because 
it limited the indemnification obligation to avail-
able appropriations.

 But if an indemnification clause limited to avail-
able appropriations survives challenge under the 
ADA, whether and to what extent it is enforceable 
against the United States if appropriations are 
not available is another question. In the event 

payment under a limited indemnity provision 
becomes due, and the agency lacks funding in 
its then-current appropriations, the agency may 
be entitled to delay payment until Congress ap-
propriates funds, if that event ever happens. In 
the alternative, a contractor may seek to enforce 
its right to receive indemnification at the U.S. 
Court of Federal Claims or board of contract 
appeals as a breach of contract claim.

 Courts have recognized that if funds are avail-
able in a lump-sum appropriation and the agency 
has the authority to reprogram those funds, there 
are “available funds” to fund the obligation in 
question, and the contract clause is enforceable 
regardless of the limit in appropriations.47 In 
addition, the Judgment Fund is available as a 
permanent, indefinite fund for the payment of 
final judgments that are “not otherwise provided 
for” under law.48 The Court of Federal Claims has 
found that the unavailability of funds does not 
discharge the United States’ obligations under 
contracts, and that any judgment against the Gov-
ernment on a claim under the Contract Disputes 
Act “shall be paid promptly in accordance with 
[the Judgment Fund].”49 

 For example, in one case, the Department of 
Health and Human Services argued that it was 
not obligated to pay full contract support costs 
due to a lack of funds in the applicable appro-
priations acts. The U.S. Court of Appeals for the 
Federal Circuit rejected this argument, stating 
that “in the absence of a statutory cap or other 
explicit statutory restriction, an agency is required 
to reprogram if doing so is necessary to meet 
debts or obligations.”50 Another case involved 
claims brought by three helicopter companies 
to obtain payment for transporting mail for the 
Government. The companies were obligated by 
statute to transport mail whenever directed by 
the Postmaster General. In return, the Postmaster 
General and the Civil Aeronautics Board were 
obligated to pay the carriers “out of appropria-
tions.” The carriers were not paid in full due to 
a lack of appropriated funds. The court stated 
that once the carriers provided the required 
services, thereby obligating the Government to 
pay for the services, “the failure of Congress to 
grant appropriations would not relieve the Gov-
ernment of its contract obligation…to pay [the] 
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carriers.”51 Hence, although the failure of Con-
gress to appropriate funds may prevent the CO 
from making the payments, a contractor’s right 
to such payments under applicable clauses may 
be enforceable in the Court of Federal Claims 
or board of contract appeals under a CDA claim. 
Of course, this result would seem to frustrate the 
intent of the ADA itself.

 ■ Indemnification Authorized In World War II  
 Contracts

 Regardless of the question of limited indemni-
fications, open-ended indemnification clauses are 
legal, no matter how broad, if they are authorized 
by the express provisions of a statute.52 Over the 
past several years, contractors have had particu-
lar success in using various contract clauses to 
recover environmental costs. Most prominently, 
several contractors have relied upon contract 
clauses found in World War II-era contracts to 
recover environmental costs against the United 
States. These open-ended obligations survived 
challenges under the ADA because they were 
specifically authorized by statutes passed during 
World War II.

 The Federal Circuit first considered whether 
World War II-era indemnification clauses were 
valid in E.I. DuPont de Nemours & Co. v. United 
States, in which DuPont sought to recover costs it 
incurred pursuant to CERCLA for an ordnance 
plant it built and operated for the Government 
during World War II in Morgantown, West Virginia. 
The cost-reimbursement clause governing the 
performance of services included the following 
indemnification clause:53

It is the understanding of the parties hereto, and 
the intention of this contract, that all work under 
this Title III is to be performed at the expense of 
the Government and that the Government shall 
hold [DuPont] harmless against any loss, expense 
(including expense of litigation), or damage (in-
cluding damage to third persons because of death, 
bodily injury or property injury or destruction 
or otherwise) of any kind whatsoever arising out 
of or in connection with the performance of the 
work under this Title III, except to the extent that 
such loss, expense, damage or liability is due to 
the personal failure on the part of the corporate 
officers of [DuPont], or of other representatives 
of [DuPont] having supervision or direction of the 
operation of the plant as a whole, to exercise good 
faith or that degree of care which they normally 
exercise in the conduct of [DuPont’s] business.

 The Court of Federal Claims had previously 
found that this clause violated the ADA because 
no specific statute authorized the unlimited ob-
ligation assumed by the Government when the 
contract was entered.54 The Federal Circuit did 
not dispute the fact that the clause was invalid 
when it was first entered. Instead, it focused on 
the Contract Settlement Act of 1944,55 which au-
thorized specifically permitted contracting agen-
cies “in settling any termination claim, to agree to 
assume, or indemnify the war contractor against, 
any claims by any person in connection with such 
termination claims or settlement.”56 Because the 
contract in question was later terminated pursu-
ant to the Contract Settlement Act, and because 
that termination settlement specifically ratified 
the preexisting indemnity, the Federal Circuit 
found that the indemnification clause was spe-
cifically authorized by statute and enforceable. 
The court held that the United States was liable 
to DuPont for the environmental costs covered 
by the indemnification.57

 The Federal Circuit also applied this reasoning 
to a claim brought by Ford Motor Co. to recover 
environmental costs the company had incurred to 
address contamination at its former Willow Run 
bomber plant in Michigan, which had produced 
B-24 bombers during World War II.58 Manufac-
turing processes, such as metal degreasing and 
plating, had resulted in soil and groundwater 
contamination. The Federal Circuit found that 
the following language in the termination agree-
ment entered between Ford and the Air Force 
pursuant to the Contract Settlement Act provided 
for recovery of reimbursable costs that were not 
then known:59

(4) Claims of the Contractor against the Govern-
ment which are based upon responsibility of the 
Contractor to Third parties...and which involve 
costs reimbursable under the Contract...but which 
are not now known to the Officers, Directors, or 
other personnel of the Contractor whose duties 
include the acquisition of such knowledge. 

Following its reasoning in the DuPont case, the 
Federal Circuit found that the ADA did not bar 
the contractor from recovering under this clause 
and similarly found that its plain terms covered 
the environmental costs incurred by Ford. Much 
of the decision focused on the procedural require-
ments for bringing a claim under the Contract 
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Settlement Act. Under the Act, if a claim has 
not been settled by agreement, a contractor may 
submit a demand for written findings from the 
contracting agency. The claim is subsequently 
time barred if the contractor fails to initiate civil 
proceedings within 90 days after delivery of the 
findings or, if no findings are provided, within 
one year after the demand for findings.60

 More recently, the Court of Federal Claims 
considered Shell Oil Co.’s attempt to recover 
environmental costs associated with its cleanup of 
the McColl Superfund site in California. The site 
had been contaminated through the production 
and disposal of aviation gas during World War 
II in connection with work performed pursuant 
to a cost-reimbursement contract that contained 
a “Taxes” clause. This clause stated that “[the 
Government] shall pay…,any new or additional 
taxes, fees, or charges, other than income, ex-
cess profit, or corporate franchise taxes, which 
Seller may be required to pay by any municipal, 
state or federal law in the United States or any 
foreign country to collect or pay by reason of 
the production, manufacture, sale, or delivery 
of the [aviation gas].”61 The court found that 
the environmental costs being incurred by Shell 
under CERCLA were reimbursable under this 
clause because those costs were “charges” and “by 
reason of” the production of the aviation gas.62 
This open-ended obligation did not violate the 
ADA, the court concluded, because the contracts 
were authorized under the First War Powers Act 
of 1941 and various Executive Orders issued dur-
ing the war to facilitate production of vital war 
materials.63

 ■ Public Law 85-804 Coverage

 Another potential avenue of recovery for 
contractors is the protection provided by Public 
Law 85-804, which provides that “[t]he President 
may authorize any department or agency of the 
Government which exercises functions in con-
nection with the national defense…to enter into 
contracts or into amendments or modifications of 
contracts…without regard to other provisions of 
law relating to the making, performance, amend-
ment, or modification of contracts, whenever 
he deems that such action would facilitate the 
national defense.”64

 The history of P.L. 85-804 extends back to the 
First War Powers Act of 1941.65 Title II of the 
Act empowered the President to authorize any 
department or agency exercising functions in 
connection with the national defense to enter 
into any contract and contract modifications 
without regard to applicable provisions of law. 
Because the explicit language of the Act did not 
authorize the Government to indemnify contrac-
tors, the Secretary of War asked the Attorney 
General for an opinion on whether such authority 
existed under the statute. The Attorney General 
concluded that the power to indemnify if such 
action would facilitate the war effort was “clearly 
within the authority” of the War Department.66 

 In August 1958, Congress enacted P.L. 85-804 
as permanent legislation, using wording similar 
to the War Powers Act of 1941. The legislative 
history of P.L. 85-804 confirms that Congress 
not only accepted that the power to indemnify 
was implicit in the Act’s language, but that the 
power to indemnify was one of the basic reasons 
the Act was needed:67 

Based on the broad language of that act, the au-
thority [to indemnify] would be continued under 
this bill. The need for indemnity clauses in most 
cases is a direct outgrowth of military employment 
of nuclear power and the highly volatile fuels 
required in the missile program. Because of the 
magnitude of the risks involved, commercial in-
surance policies are either unavailable or provide 
insufficient coverage. Testimony before a subcom-
mittee of the House Judiciary Committee by rep-
resentatives of the military departments indicated 
that contractors were therefore reluctant to enter 
into contracts involving the risk of a catastrophe 
without an indemnification provision. Although 
the military departments have specific statutory 
authority to indemnify contractors engaged in 
research and development, this authority does 
not extend to production contracts. Neverthe-
less, production contracts for items like nuclear-
powered submarines and missiles, although not 
considered especially hazardous, still give rise to 
the possibility of an enormous amount of claims. 
The Department of Defense and the committee 
believe, therefore, that to the extent that com-
mercial insurance is unavailable, the risk of loss 
should be borne by the United States.

 Shortly after its passage, the President issued 
Executive Order 10789 delegating his authority 
to the Secretaries of Defense, the Army, the Navy, 
and the Air Force.68 In response, the military 
branches promulgated regulations under P.L. 
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85-804 to provide for indemnification, requiring 
such agreements to define the “unusually hazard-
ous or nuclear risks” covered by the agreement.69 
Thereafter, in 1971, President Nixon issued Ex-
ecutive Order 11610, amending the 1958 Execu-
tive Order to memorialize the specific rules for 
indemnification. Executive Order 11610 clarified 
that indemnification is not limited to the amounts 
appropriated and the contract authorization 
provided therefor, required that the contract 
define unusually hazardous risks, and set forth 
the types of losses for which indemnification was 
available. Moreover, the Order stated that “the 
United States may discharge its obligation un-
der [an indemnification agreement] by making 
payments directly to subcontractors or to third 
persons to whom a contractor or subcontractor 
may be liable.”70 

 The key issue for a contractor seeking to use 
an indemnification clause authorized by P.L. 
85-804 is the definition of the “unusually haz-
ardous” risk covered by the agreement. If the 
definition of the risk being indemnified is broad 
enough to cover the resulting contamination, 
the indemnification should cover all third-party 
claims for bodily injury or property damage. In 
a case currently pending before the ASBCA, a 
contractor is pursuing its right to indemnifica-
tion under subcontracts for the production of 
solid-rocket motors in the late 1960s and early 
1970s. These procurement contracts included 
indemnification clauses that were flowed down 
from the prime contract pursuant to P.L. 85-
804. The indemnification clauses defined the 
covered unusually hazardous risk in part as 
“the use of materials containing radioactive, 
toxic, explosive or other hazardous properties 
of chemicals or energy sources.”71 The contrac-
tor has incurred costs as the result of claims by 
toxic tort plaintiffs alleging personal injury and 
in response to cleanup and abatement orders 
issued by the State of California. These claims 
allege that ammonium perchlorate, a main 
ingredient in solid-rocket fuel, and trichloro-
ethylene, a common degreaser, escaped from 
the facility during the performance of these 
contracts. The Air Force disputes that the in-
demnification clauses at issue cover historical 
soil and groundwater contamination, and the 
case has not yet been decided by the board.

 The ASBCA did deny, however, the Air Force’s 
motion to dismiss the indemnification claim for 
lack of jurisdiction. The Air Force argued that 
any relief sought under P.L. 85-804 is a request 
for “extra-contractual relief” that precluded ju-
risdiction under the CDA. The decision to grant 
relief under P.L. 85-804 is generally considered 
to be “extra-contractual” and outside the juris-
diction of the Court of Federal Claims and the 
board.72 The board found otherwise, recognizing 
the distinction between the decision to grant 
relief under Public Law 85-804—which results 
in a contract or contract amendment—and an 
action to enforce the relief once it is granted. 
Once an indemnification clause is inserted into 
a procurement contract pursuant to P.L. 85-
804, the obligation of the parties is set and the 
Government’s failure to abide by the promise 
to indemnify constitutes a valid claim under the 
CDA. Moreover, the board found again that be-
cause the open-ended indemnification had been 
specifically authorize by statute— P.L. 85-804—it 
did run afoul of the ADA.73

 ■ Base Closure & Realignment Acts 

 Indemnification clauses of a more modern vin-
tage also have been the source of environmental 
cost recovery for contractors. The Court of Fed-
eral Claims found that cleanup costs incurred by 
developers of the former Lowry Air Force Base 
were the responsibility of the Federal Government 
pursuant to the statutory indemnification scheme 
provided by § 330 of the National Defense Au-
thorization Act for Fiscal Year 1993.74 Generally, 
§ 330(a)(1) provides that the DOD must indemnify 
certain statutorily defined parties against claims 
for personal injury or property damage caused by 
the release of hazardous substances by the DOD.75 
As the result of several warnings issued by the 
state environmental regulators, the contractors 
spent nearly $9 million to clean up hazardous 
materials found on site that were attributable to 
the U.S. Air Force activities at the base.

 The Air Force refused to reimburse the plaintiffs 
for their cleanup costs and the plaintiffs filed suit. 
In denying the plaintiffs’ request for reimburse-
ment, the Government maintained that a “claim” 
must first have been filed in a court of law against 
the plaintiffs in order for the indemnification 
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provision of § 330(a)(1) to be invoked against the 
Government. The Government further contended 
that the state regulator’s instructions to clean 
up the hazardous materials, absent legal action, 
were not “claims” for personal injury or property 
damage, as required by the statute. Generally, the 
Government urged the court to adopt a narrow 
interpretation of the scope of its obligations under 
§ 330(a)(1), contending that the indemnification 
obligation would only come into play if a “third 
party” sued for personal injury or property dam-
age.76

 The court rejected the Government’s assertions 
that the term “claim” should be held to a strict 
and limited meaning. Instead, the court applied 
an expansive construction of the word “claim” 
and concluded that the “compliance advisories” 
issued by the Colorado regulators were sufficient.77 
The court was clear that a third party does not 
have to sue the new owner of the property for 
personal injury or property damage in order for 
the § 330(a)(1) indemnification obligation to be 
triggered.78 In reaching the conclusion that “the 
protections of Section 330(a)(1) are sweeping” 
and should be applied broadly, the court looked 
to the basic broad language of the statute and 
its legislative history indicating that the statute 
was intended to “help facilitate a safe and timely 
transfer of base property to other productive 
uses.”79 A narrow construction of the statute 
would contravene the basic purpose behind its 
enactment. Accordingly, the court concluded 
that a broad application of § 330(a)(1) was war-
ranted and denied the Government’s motion for 
summary judgment.80

 ■ Which Pot Of Money Pays For Indemnification  
 Clauses

 A question often asked with respect to the pay-
ment of environmental costs under indemnifica-
tion clauses, which typically occurs years after the 
procurement contract that was the impetus of 
the costs has been closed, is what appropriation 
is available to pay for an obligation undertaken 
decades earlier. As previously mentioned, the 
Judgment Fund exists as a permanent, indefi-
nite fund for the payment of final judgments.81 
Agencies are able to access the Judgment Fund 
only if an indemnity request is not governed by 

an existing statute that provides or identifies a 
source of payment.82

 The Judgment Fund’s governing statute, 28 U.S.C.A. 
§ 1304, provides that the fund is available to pay 
awards and compromise settlements whenever the 
following three conditions are met: (1) “payment is 
not otherwise provided for,” (2) “payment is certified 
by the Secretary of the Treasury,” and (3) the amount 
is payable pursuant to one the statutes set forth in 
the act.83 These statutes governing payment include 
(a) an award by a district court under 28 U.S.C.A. 
§ 2414, (b) an award by the Court of Federal Claims 
under 28 U.S.C.A. § 2517, (c) a settlement by the 
attorney general pursuant to 28 U.S.C.A § 2414 or 
§ 2672, or (d) a decision of a board of contract ap-
peals.84

 In determining whether an agency may access 
the Judgment Fund, therefore, the key ques-
tion is whether payment is “otherwise provided 
for.” As explained by the Comptroller General,  
“[p]ayment is ‘otherwise provided for’ if some 
appropriation or fund under the control of the 
agency involved is legally available to pay the 
judgment in question.”85 The issue is not whether 
funds are available or sufficient, but whether the 
funds are legally available. Whether funds are 
legally available often depends on a “review, on 
a case-by-case basis, of such things as the nature 
of the defendant agency, the type of judgment, 
or the funding scheme applicable to the agency 
or the program involved.”86 

 CERCLA, for example, represents the type of 
statutory scheme in which payment is not “other-
wise provided for.” CERCLA provides that federal 
agencies are subject to and must comply with 
the Act’s requirements in the same manner as 
nongovernmental PRPs.87 However, there is no 
discussion in CERCLA or its legislative history 
regarding the source from which the Govern-
ment must pay for its liability under CERCLA. 
The general rule the Comptroller General has 
followed is that “[a]gency appropriations are not 
available to pay litigative awards, unless provided 
by law.”88 Given the absence of guidance in the 
statutory scheme regarding funding, the Comp-
troller General concluded that payment was not 
“otherwise provided for,” and, therefore, CERCLA 
judgments could be paid out of the Judgment 
Fund.89
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 The CDA, in contrast, represents a situation in 
which payment is “otherwise provided for.” The CDA 
provides that payment of any court judgment or mon-
etary award by a board of contract appeals will be paid 
out of the judgment fund established by 28 U.S.C.A.  
§ 1304, subject to reimbursement out of agency appropria-
tions.90 An agency may use its existing appropriations 
or request additional appropriations to accomplish 
reimbursement.91 In this case, the CDA establishes a 
funding source, so its requirements apply over those 
set forth in section 28 U.S.C.A. § 1304. Therefore, 
any indemnification award or settlement pursuant 
to the terms of the CDA can be paid initially under 
the Judgment Fund, but the agency responsible for 
the indemnification would be required to reimburse 
the fund thereafter.

 Depending on the factual circumstances, the gen-
eral appropriation process also may be considered 
a source for payment of judgments. In one case, for 
example, the Office of Legal Counsel has opined 
that the Judgment Fund cannot be used to fund 
settlement of an indemnification claim brought 
under the Price-Anderson Act. In this case, the 
Department of Energy sought access to the Judg-
ment Fund to pay a $73 million settlement of an 
indemnity claim under the Price-Anderson Act to 
fund the cleanup of the Fernald facility.92 Similar 
to P.L. 85-804, the Price-Anderson Act authorizes 
the DOE to enter into open-ended indemnification 
agreements without regard to the ADA.93 Although 
the Price-Anderson Act does not contain a specific 
funding mechanism for any indemnity agreements 
executed under this authority, the Office of Legal 
Counsel concluded that Congress had “otherwise 
provided for” payment of indemnity claims under 
the Act. It explained that “[t]he fair inference from 
the express exception to the Anti-Deficiency Act…
is that Congress intended for indemnity obligations 
(and, by logical extension, settlements negotiated 
upon such obligations) to be satisfied out of ap-
propriated funds.”94 The DOE either had to use 
its own existing funds or request additional funds 
from Congress. 

Recovery Of Environmental Costs Through 
Federal Laws

 Federal environmental laws—most notably 
CERCLA95—are an extra-contractual mechanism 

for contractors to recoup environmental cleanup 
costs from the United States. Through its national 
defense and energy operations, the United States 
likely has more environmental liability than any 
private company in the United States. According to 
a 2008 report by the Department of the Treasury, 
the United States faces an estimated $342.8 billion 
in environmental liabilities.96 Moreover, the Envi-
ronmental Protection Agency reports that 158 of 
the 1,264 sites on the CERCLA National Priorities 
List are currently or formerly owned by the United 
States.97 As a result, the United States frequently 
is named as a defendant in CERCLA litigation, 
including in suits brought by Government contrac-
tors that are seeking to allocate responsibility for 
hazardous waste cleanup at their formerly oper-
ated or owned war plants or production facilities 
used to perform Government contracts.

 Through CERCLA, contractors seek to hold 
the U.S. Government liable as a co-polluter for 
contractor cleanups. If a contractor is successful, 
the Government can either pay its fair share of 
the future environmental costs directly or reim-
burse the contractor for the Government’s share 
of past liability, which would then be credited to 
the contractor’s Government customers to the 
extent the contractor had received payment for 
such costs under its Government contracts as 
described above. Both results have the effect of 
lowering the contractor’s overhead for current 
contracts and increasing competitiveness for 
future contract bids by lowering legacy costs. 

 ■ Overview Of Cost Recovery/Contribution  
 Under CERCLA

 CERCLA is the main federal statute used to 
clean up contaminated sites resulting from his-
torical operations. There are four commonly held 
requirements for a plaintiff to establish liability 
under CERCLA: “(1) the property is a ‘facility’; 
(2) there has been a ‘release’ or ‘threatened re-
lease’ of a hazardous substance; (3) the release 
has caused the plaintiff to incur ‘necessary costs of 
response’ that are ‘consistent’ with the [National 
Contingency Plan]; and (4) the defendant is in 
one of four categories of potentially responsible 
parties.”98 CERCLA specifies, in 42 U.S.C.A. 
§ 9607(a), the four categories of PRPs, who can 
be held liable jointly and severally to address 

 © 2009 by Thomson Reuters



★   MAY    BRIEFING PAPERS    2009    ★

13

releases of hazardous substances: (1) the current 
owner of the facility, (2) the owner or operator of 
the facility at the time of disposal, (3) an arranger for 
the disposal of waste, and, (4) a transporter of the 
waste.99 No negligence is required to be liable—a 
person need only qualify under CERCLA as a PRP 
at a contaminated facility to be held responsible 
for either all or a portion of the cleanup responsi-
bilities. The purpose of CERCLA is remedial—to 
identify all persons potentially responsible for 
the contamination and to allocate responsibility 
among all parties.100

 Under CERCLA, the United States can order a 
private party to clean up a hazardous waste sites or 
can clean up the site itself using Superfund money 
and seek reimbursement from PRPs later.101 Private 
parties also may use CERCLA to recover response 
costs from other PRPs and to allocate responsibility 
to fund a remedial action among all responsible 
parties through a contribution action.102 Because 
Congress waived sovereign immunity for the United 
States, it is liable as a defendant under CERCLA 
just like any other party.

 ■ Contractors That Are Also PRPs Can Use  
 CERCLA 

 The law governing private party recoveries 
under CERCLA has undergone a major shift in 
the past couple of years—making statutory claims 
against the United States more readily available. 
Previously, nearly all U.S. Courts of Appeals had 
reached a consensus on when and how private 
parties could recover response costs from other 
PRPs. All plaintiffs who were also considered 
PRPs could bring contribution actions only under 
42 U.S.C.A. § 9613(f)(1), which provides that 
“[a]ny person may seek contribution from any 
other person who is liable or potentially liable 
under [42 U.S.C.A. §] 9607(a).” These suits were 
appropriate anytime the plaintiff had incurred 
response costs, regardless of whether a prior suit 
under CERCLA had been brought.103 Access to 
42 U.S.C.A. § 9607(a), and its more favorable 
joint and several liability standard, was reserved 
for “innocent” parties and the United States. 

 The Supreme Court’s 2004 decision in Cooper 
Services v. Aviall Industries altered this landscape, 
directing that any person who had not been the 

subject of 42 U.S.C.A. § 9607 actions could not 
bring suit under the plain language of 42 U.S.C.A. 
§ 9613(f)(1).104 Read in conjunction with prior 
circuit court cases that had prohibited PRPs from 
using 42 U.S.C.A. § 9607(a) to recover response 
costs, this holding threatened the ability of PRPs 
to recoup a significant amount of costs for reme-
diation of releases of hazardous waste that the 
PRPs were not responsible for causing. Although 
the Court recognized this issue, and discussed the 
legal framework surrounding it, the Court decided 
it “more prudent to withhold judgment” because 
of the factual context in Cooper and because the 
issue had not been fully briefed.105 

 Immediately after Cooper, the issue of whether 
PRPs had access to 42 U.S.C.A. § 9607 was litigated 
across the country.106 The position against allow-
ing PRPs access to 42 U.S.C.A. § 9607 was most 
often and strongly urged by the United States, 
which finally convinced the U.S. Court of Appeals 
for the Third Circuit to adopt this argument in 
its defense against a CERCLA action brought by 
DuPont seeking contribution from the United 
States at several of its “war plants” nationwide.107

 Due to the resulting circuit split, the Supreme 
Court agreed to consider the issue in Atlantic Re-
search Corp. v. United States.108 Atlantic Research, at 
its facility in Camden, Arkansas, retrofitted rocket 
motors under contract with the United States from 
1981 to 1986. During the retrofitting process, 
hazardous substances including trichloroethylene 
and ammonium perchlorate were released into the 
environment, causing soil and groundwater con-
tamination at the site. The contractor voluntarily 
undertook cleanup operations to address these 
releases and then filed suit in the Western District 
of Arkansas to recover a portion of its cleanup costs 
from the United States. The Government moved to 
dismiss on the ground that respondent, as a PRP, 
could not assert a cause of action under 42 U.S.C.A.  
§ 9607(a). The district court dismissed the suit, 
relying on then-controlling circuit precedent to 
conclude that a covered person “cannot rely on [42 
U.S.C.A. § 9607(a)] to seek full cost recovery on a 
theory of joint and several liability from another 
jointly liable party.” The Eighth Circuit reversed, 
finding that language of CERCLA permitted “any 
other person” to file a cost recovery action under 
42 U.S.C.A. § 9607(a).109

 © 2009 by Thomson Reuters



★    MAY    BRIEFING PAPERS    2009   ★

14

 The Supreme Court agreed with the Eighth 
Circuit and unanimously rejected the United 
States’ position, holding that all persons who 
have incurred response costs (not just the Gov-
ernment) may bring cost recovery actions under 
42 U.S.C.A. § 9607 regardless of their status as 
a PRP.110 Together, Cooper and Atlantic Research 
confirm that contractor claims against the United 
States for cost recovery under CERCLA are prop-
erly brought under 42 U.S.C.A. § 9607(a).

 ■ CERCLA Cost Recovery Actions Against The  
 United States

 Government contractors have had mixed 
success in bringing CERCLA claims against the 
Government. Winning a CERCLA case against 
the Government is a two-step process. First, a 
plaintiff must establish that the United States 
qualifies as a PRP at the site. No equitable defenses 
or questions of causation are considered at this 
stage, only whether the United States qualifies as 
a PRP.111 After the liability of the United States 
has been established, the question turns to the 
proper allocation between the United States and 
the contractor, assuming that the contractor in-
curring response costs also qualifies as a PRP.112

 (1) Establishing Owner Liability. Depending upon 
the facts presented, Government contractors have 
several possibilities to establish that the United 
States is a PRP at a hazardous waste facility that 
has been used for Government contracts. The 
most straightforward possibility is liability based 
on the United States’ ownership of the “facility” 
that caused the release of hazardous substances 
in question. Ownership is most easily found, of 
course, in cases where the United States owned 
the entire facility in question (as would be the 
case at Government-owned, contractor-operated 
facilities). During World War II, the Government 
financed the construction of war plants across the 
country that were operated by contractors. After 
the war, many of these facilities were subsequently 
sold to the operating contractors or held by the 
Government for a certain amount of time in the 
National Industrial Reserve.113 If a contractor can 
show that the hazardous substances were used 
and released at the facility during the Govern-
ment’s period of ownership, it can establish that 
the United States is a PRP.

 But ownership of the entire site is not required 
under CERCLA, which defines “facility” broadly as 
“(A) any building, structure, installation, equip-
ment, pipe or pipeline (including any pipe into a 
sewer or publicly owned treatment works), well, 
pit, pond, lagoon, impoundment, ditch, landfill, 
storage container, motor vehicle, rolling stock, or 
aircraft, or (B) any site or area where a hazardous 
substance has been deposited, stored, disposed 
of, or placed, or otherwise come to be located.”114 
Although contractors typically furnish all property 
necessary to perform a Government contract,115 
there are many situations where Government 
property, including materials and production 
facilities, are used in the performance of Govern-
ment contracts, particularly in the production of 
defense equipment.116

 Courts have held that Government ownership 
of equipment that was involved in the release 
of hazardous substances can form the basis of 
CERCLA liability.117 Under the rationale set out 
these cases, the Government may incur liability 
as an “owner”118 of a “facility” as defined under 
CERCLA by providing Government-furnished 
property. In addition, the Government may be 
liable when the contractor purchases equipment 
for which the Government will reimburse the 
contractor as a direct cost under the contract. 
In these situations, title for the equipment often 
passes to the Government pursuant to contrac-
tual clauses, making the Government the owner 
of the “equipment” and possibly of a CERCLA 
“facility.” 

 But it is not always possible to prove the ex-
istence of certain pieces of equipment decades 
ago. For example, in Raytheon Aircraft Co. v. 
United States, Raytheon filed a CERCLA lawsuit 
against the United States seeking the recovery of 
environmental costs the contractor had incurred 
in cleaning up trichloroethylene groundwater 
contamination at the Tri-County Public Airport. 
A predecessor to Raytheon, Beech Aircraft Corp., 
leased portions of the airport from 1950 to 1959 
for the disassembly of aircraft, and Raytheon 
had taken responsibility for the remediation of 
the site because of these activities. From 1942 
through 1945, however, the U.S. Army had pro-
cessed military aircraft, including metal clean-
ing operations, and Raytheon believed that the 
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United States should contribute to the costs of 
cleaning the groundwater at the airport.119 After 
a 10-day trial, the district court found that Ray-
theon could not prove that the Army owned or 
operated vapor degreasers that would have used 
trichloroethylene during its period of owner-
ship.120 Raytheon’s appeal is currently pending 
before the Tenth Circuit.

 (2) Establishing Operator Liability. In addition 
to proving historical ownership of facilities or 
equipment that used or released the hazardous 
substances in question, contractors also have 
been successful in arguing that the Government’s 
pervasive control of a facility during the time of 
release can rise to the level of an “operator”121 
under the paradigmatic case of Government 
control over wartime manufacturing facilities. 
The Third Circuit’s en banc decision in FMC Cor-
poration v. United States is the leading case under 
this theory.122 In FMC, the court held that the 
Government exercised “actual control” over a 
manufacturing facility producing high-tenacity 
textile rayon during World War II upon consid-
eration of various factors. Most important among 
these was the Government’s control over what 
product the facility would produce, the level of 
production, the sale price of the product, and 
the customers of the product. The Third Circuit 
identified these as “the leading indicia of con-
trol.”123

 But since the FMC decision, the Supreme Court 
has provided more guidance on what it means to 
be an “operator” under CERCLA in the oft-cited 
United States v. Bestfoods decision: “[U]nder CER-
CLA, an operator is simply someone who directs 
the workings of, manages, or conducts the affairs 
of a facility.”124 Like the Third Circuit’s “indicia of 
control” test in FMC, the Supreme Court’s opera-
tor test propounded in Bestfoods focuses on the 
affirmative acts of the operator in regards to the 
facility, or, in other terms, the operator’s “actual 
control” over the facility. In Bestfoods, the Court 
“sharpen[ed]” the definition of “operator” to focus 
on “operations specifically related to pollution, 
that is, operations having to do with the leakage 
or disposal of hazardous waste, or decisions about 
compliance with environmental regulations.”125

 This focus on the activities relating to pollu-
tion are further illuminated by the factual setting 

in that case. In Bestfoods, the Court was tasked 
with determining when a parent company can 
be deemed to “operate” a subsidiary’s facility. 
The Court had to distinguish the parent’s di-
rect operation of the facility from the parent’s 
activities relating to its general supervisory role 
over the subsidiary’s management of its assets, 
such as “[a]ctivities that involve the facility but 
which are consistent with the parent’s investor 
status, [including]…supervision of the subsid-
iary’s finance and capital budget decisions.”126 
At bottom, Bestfoods teaches that “[f]or operator 
liability, there must be some nexus between that 
person’s or entity’s control and the hazardous 
waste contained in the facility.”127 Although it 
was decided before Bestfoods, the Third Circuit’s 
decision in FMC remains the seminal case on 
point in Government operator cases.128 

 (3) Establishing Arranger Liability. The United 
States’ control over contractor disposal of waste 
is another hook for establishing Government 
liability under CERCLA. For example, at some 
contractor production or munitions plants, the 
substances used in production were so hazardous 
and inherently dangerous that the Government 
mandated specific protocols for handling and 
disposal of waste. In such cases, the Government 
could be liable under CERCLA as an “arranger.”129 

 The standard of proof required for establishing 
arranger liability was recently addressed by the 
Supreme Court in Burlington Northern & Santa Fe 
Railway Co. v. United States.130 The Court affirmed 
that “arranger liability” was a fact-specific inquiry 
but posited a continuum for evaluating this type 
of CERCLA liability. On one end are cases where 
an entity entered into a transaction “for the sole 
purpose of discarding a used and no longer useful 
hazardous substance.”131 In such cases, there is a 
clear intent to discard the product, and there is 
arranger liability under CERCLA. On the other 
end of the continuum, “[i]t is similarly clear,” 
the Court said that “an entity could not be held 
liable as an arranger merely for selling a new and 
useful product if the purchaser of that product 
later, and unbeknownst to the seller, disposed of 
the product in a way that led to contamination.”132 
“Less clear,” said the Court, are the cases in the 
middle—the “many permutations of ‘arrange-
ments’ that fall between these two extremes.”133 
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In these cases, the Court said, “liability may not 
extend beyond the limits of the statute itself.”134 
Based on the “plain language” of the CERCLA 
statute, the Court held that “an entity may qualify 
as an arranger [under CERCLA] when it takes 
intentional steps to dispose of a hazardous sub-
stance.”135

 Although prior cases have found that “a govern-
ment contract [may involve] sufficient coercion 
or governmental regulation and intervention to 
justify the United States’ liability as an arranger 
under CERCLA,”136 contractors attempting to 
establish arranger liability will now face a higher 
hurdle in light of the standard set forth in Burl-
ington Northern. 

 ■ Allocation Of Liability

 If a contractor can establish the liability of the 
United States under one of the tests set forth 
above, the court will then allocate responsibility 
for environmental costs between the United States 
and the contractor (assuming that the contractor 
incurring response costs also qualifies as a PRP). 
This allocation stage of the analysis is markedly 
different from the liability stage, both in applica-
tion and outcome. In place of the rigid statutory 
requirements, courts are given only the broad 
guidance of 42 U.S.C.A. § 9613(f)(1): “In resolv-
ing contribution claims, the court may allocate 
response costs among liable parties using such 
equitable factors as the court determines are ap-
propriate.” This has been termed a “totality of the 
circumstances review.”137 Factors excluded from 
consideration in the liability determination are 
available in the allocation analysis. Causation, for 
example, is “brought back into the case—through 
the backdoor, after having been denied entry at 
the frontdoor—at the apportionment stage.”138 
Ultimate financial responsibility, as determined 
at the allocation stage, is an equitable allocation 
that should have its roots in that party’s respon-
sibility for the environmental costs at issue. The 
touchstone is fairness, not precision.139 

 CERCLA grants courts “unique and unusual 
discretion”140 to allocate costs such that “those 
responsible for problems caused by the disposal 
of chemical poisons bear the costs and responsi-
bility for remedying the harmful conditions they 
created.”141 But myriad complexities can make it 

a difficult task to locate and measure “responsi-
bility.” Physical complexities arise at sites where 
multiple parties have contributed waste that has 
hopelessly commingled.142 Legal complexities 
arise where the relationships between parties 
are obscured by time, incomplete contracts, or 
disputed facts.143 Most difficult of all, moral com-
plexity arises where responsibility was shared, and 
the analysis becomes encumbered with questions 
of culpability and blame.144 

 Two CERCLA allocation claims involving the 
United States’ industrial buildup for World War 
II have been the subject of published opinions.145 
In both cases, the district and circuit courts found 
that the dominant equitable factor was that the 
Government had “conscripted [the firms] for a 
critical part of a great war effort.”146 Following 
an earlier case in which liability had been adju-
dicated against the Government for a World War 
II-related facility, these courts found that such 
an outcome placed “‘a cost of war on the United 
States, and thus on society as a whole, a result 
which is neither untoward nor inconsistent with 
the policy underlying CERCLA.’”147 While these 
cases ultimately reflect their own unique facts 
(as all allocation cases must), they stand for the 
proposition that where private industry is brought 
under the Government’s sway in the interest of 
national security, the Government may be largely 
or entirely responsible for the unintended costs 
of that participation. 

 The first of these cases, United States v. Shell Oil 
Co., presented a claim by several oil companies 
against the United States for the cost to clean up 
the McColl waste dump in Fullerton, California. 
The companies had been responsible for the 
production of aviation fuel during World War II 
and had disposed of several varieties of hazardous 
wastes in earthen sumps on the property of Eli 
McColl.148 The production of aviation fuel was 
not a new business for these companies, and they 
produced it for the Government in both existing 
facilities and in new facilities designed, built, and 
owned entirely by the companies themselves.149 
Before the outbreak of war, the companies had 
developed reprocessing technology for some of 
the waste, though such technology was not yet in 
wide use.150 With the huge increase in demand 
brought on by the war effort (production increased 
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from 40,000 barrels per day to 514,000 barrels per 
day over four years), there was a corresponding 
increase in waste production, and the companies 
had little choice but to dump the waste.151 The 
district court found that the oil companies had 
“at least tacit approval from the Government” 
for the dumping.152 In practical terms, the com-
panies had little choice. They were “essentially 
required to cooperate with the Government,”153 
and wartime shortages meant that any parallel 
effort to expand recycling and disposal opera-
tions was simply out of the question.154 Although 
the Government did not design the aviation fuel 
processes and did not own or operate the refin-
eries or the disposal site, the district and circuit 
courts agreed that the Government was entirely 
responsible for the environmental costs incurred 
by the consequences of its massive war buildup.155

 The second case, Cadillac Fairview/California, 
Inc. v. Dow Chemical Co., arose out of the Govern-
ment’s rubber program, a crash effort to supply 
the great quantities of rubber required by the 
Allied war machine when access to traditional 
sources in Southeast Asia was cut off by Imperial 
Japan.156 Under the oversight of several Govern-
ment agencies, Dow Chemical built and operated 
a Government-owned facility, along with several 
other companies.157 The Government sold the 
facility in 1955, but it continued to produce 
rubber until 1972.158 As in Shell Oil, both the 
district court and the circuit court held that the 
Government was 100% responsible for the costs 
of remediation resulting from the waste disposal 
at the site. The circuit court went out of its way 
to express its strong feelings on the question and 
left no doubt that its affirmation of the district 
court did not merely mean it had not found 
“clear error.” “This is shocking case,” the court 
wrote, “[t]he government is trying to take money 
from firms it conscripted for a critical part of a 
great war effort. The government’s arguments 
are strikingly weak.”159 

 ■ Special CERCLA Defenses Advanced By The  
 United States 

 Given the Government’s massive environmental 
liabilities, and its derivative institutional interest 
in CERCLA litigation, the Government has long 
sought to create special rules under CERCLA 

to minimize its own exposure.160 Following the 
Atlantic Research decision in 2007,161 discussed 
above, the Department of Justice’s Environmen-
tal Defense Section began asserting a defense 
unique to Government contractors—claiming 
that contractors that had included environmental 
remediation costs in their overhead submissions 
could not recover those costs under CERCLA. 
The Department of Justice has been pursuing 
this argument against contractors in CERCLA 
litigation nationwide. For example, in Raytheon 
Aircraft Co. v. United States, discussed above, the 
district court held that, where historical environ-
mental remediation costs have been recovered 
under Government contracts, those contract 
payments may be considered an equitable factor 
when allocating costs under CERCLA.162

 The Government’s argument, in its most basic 
form, is that contractors do not have any claim 
against the United States for cleanup costs under 
CERCLA because the United States already has 
paid their cleanup costs through Government 
contracts. More specifically, the Government 
has articulated the defense a number of differ-
ent ways: (1) CERCLA, in 42 U.S.C.A. § 9614(b), 
prohibits a contractor from seeking “double 
recovery” of its cleanup costs,163 and payment 
of the same cleanup costs under CERCLA and 
Government contracts would amount to double 
recovery; (2) a contractor has not “incurred” 
any cleanup costs under CERCLA, 42 U.S.C.A. 
§ 9607, because its cleanup costs have been paid 
by the United States through Government con-
tracts; and (3) any potential recovery from the 
United States under CERCLA must be offset by 
any Government contract payments as a matter 
of law or as an “equitable factor” in determining 
an appropriate allocation. 

 The Government’s position has some superficial 
appeal because contractors have included environ-
mental remediation costs in overhead and have 
been paid under contracts for work performed. 
On closer examination, however, the Government’s 
argument stretches the language of CERCLA 
and ignores both the structure and fundamental 
provisions of Government contracts. CERCLA, 
in 42 U.S.C.A. § 9614(b), only prohibits recovery 
of the same response costs under CERCLA and a 
state or federal analogue, and the only court to 
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have considered the Government’s argument has 
rejected it.164 It has never been applied to prohibit 
recovery under CERCLA of costs also subject to 
payment under a contract. Similarly, the term 
“incur” in CERCLA has been interpreted more 
broadly than the Government suggests. It does not 
mean “to actually pay for,” but rather “to become 
liable for or subject to.”165

 The Government’s argument also runs directly 
counter to the guidance provided by the DCAA 
and urged by the United States in other contexts, 
as discussed earlier in this PaPer.166 Because 
environmental costs are paid on a contingent 
basis, and any remediation costs recovered under 
CERCLA from parties other than contractors are 
credited to the Government, there is no chance 
for an inequitable double recovery. And finally, 
the Government’s effort to pay for its CERCLA 
liability with funds appropriated for military ex-
penditures disadvantages contractors by burdening 
the company’s overhead with the Government’s 
CERCLA liability, which should be paid from the 
Judgment Fund.

 To the authors’ knowledge, this defense is 
being litigated in several cases nationwide, and 
it has not been addressed on the merits by any 
court. In formulating strategy for a current or 
future CERCLA action, Government contractors 
should be mindful of this development and make 
sure that environmental counsel understands the 
nuances of the Government contracts aspect of 
the defense, and vice versa.

 ■ DERP-FUDS Program

 Another source of funding for contractors 
remediating historic contamination at current 
or former operating facilities is the Defense En-
vironmental Restoration Program for Formerly 
Used Defense Sites (DERP-FUDS). Under this 

program, the DOD will provide funding to remedi-
ate contaminated properties that it once owned, 
leased, possessed, or otherwise had under its 
jurisdiction. Eligible sites include manufacturing 
facilities that were owned or leased by the DOD 
but operated by contractors (i.e., Government-
owned, contractor-operated), sites where the 
DOD had a documented presence, and sites that 
were used for the disposal of DOD materials or 
waste.167 

 According to the U.S. Army Corps of Engineers’ 
FUDS Program Policy Manual, almost anyone 
can request that a site be evaluated for eligibility 
for FUDS funding. To apply, contractors should 
make written application to the commander of 
the geographic military district.168 The request 
should include (1) written or historical documen-
tation indicating DOD activities that took place 
at the property before October 17, 1986 with 
the potential of causing contamination and/or 
hazardous conditions, (2) a description, as pre-
cise as possible, of the location of the suspected 
contamination and/or hazardous conditions,  
(3) a description, to the extent available, of the 
types of hazards or hazardous substances, pollut-
ants, or contaminants released, (4) an explana-
tion as to how the person is or may be affected 
by suspected former DOD contamination and/or 
hazardous conditions, and (5) a note on whether 
EPA, state, or tribal officials or local authorities 
have been contacted.169

 If the documentation provides reasonable evi-
dence as determined by the Corps of Engineers, 
that agency will proceed to determine the eligibility 
of the property for FUDS funding and, if eligible, 
perform the FUDS property screening.170 If the 
facility is accepted into the DERP-FUDS program 
after this initial investigation, the remediation 
will be managed by Corps of Engineers on behalf 
of the DOD.

   These Guidelines are intended to assist you in 
understanding how a Government contractor 
can successfully recover environmental costs un-
der both contracts and CERCLA and how these 
mechanisms can interact. They are not, however, 
a substitute for professional representation in 
any specific situation.

GUIDELINES
 1. If you are incurring significant environ-
mental costs, be aware that an advance agreement 
on allowability and allocability is the preferred 
approach of the contracting agencies.

 2. Make certain that any advance agreement 
addresses what environmental costs are covered 
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under the agreement, how the costs will be al-
located, the availability of other sources of re-
covery, and the mechanism for crediting future 
recoveries to the Government.

 3. If environmental costs are being recovered 
under procurement regulations or an advance 
agreement, you incur an obligation to pursue 
other sources of recovery—such as insurance and 
other responsible parties—that will ultimately 
reduce the costs of goods and services to the 
Government customer.

 4. Upon the discovery of environmental 
liabilities, carefully collect and review all contract 
documents to locate any indemnification or cost-
reimbursement clauses potentially applicable 
to the performance of work that resulted in the 
contamination. 

 5. Bear in mind that where a facility has op-
erated for a long time, these contracts can be 
decades old, and locating the relevant contract 
documents will require a thorough search of 
contractor and Government archives. You should 
consider hiring an historical consulting firm 
familiar with these archives and knowledgeable 
about locating older Government contracts.

 6. Remember that building a successful 
CERCLA case against the Government hinges on 
collecting and presenting sufficient facts to show 
that the United States qualifies as an owner or 
operator at the time of release of the hazardous 
substance in question. Locating this evidence 
can be time consuming and requires detailed 
investigation of the processes that occurred at 
the facility, as well as historical documents lo-
cated in national archives, contractor-maintained 
archives, and other industrial archives located 
across the country.

 7. Keep in mind that qualified expert testimony 
is often required to rebut historical and techni-
cal arguments presented by the Government, 
including historical testimony about chemical use, 
testimony from industrial experts about release 
scenarios, and testimony from hydrogeologists 
to explain how the contamination today is tied 
to releases from Government operations.

 8. In planning CERCLA litigation against the 
Government, be sure that environmental counsel 
and contracts personnel coordinate your response 
to the Government’s unique contractor defenses 
in CERCLA litigation. 
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