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Thinking Strategically About Petroleum Contamination 
 

 

Law360, New York (February 9, 2011) -- Given the maturity of our nation’s environmental laws, it comes 

as a surprise to many new environmental practitioners that no clear federal cause of action exists to 

recover the costs of cleaning up petroleum released by other responsible parties as a result of the 

exclusion of petroleum from the Comprehensive Environmental Response, Compensation and Liability 

Act. 

 

The so-called petroleum exclusion was created during the rush to pass CERCLA in December 1980. The 

bill that eventually would become CERCLA, the Hazardous Waste Containment Act, began in the House. 

It specifically excluded petroleum products because the House was simultaneously considering a 

separate bill entitled the “Oil Pollution Liability and Compensation Act.” Both were sent to the Senate, 

which passed a modified version of the Hazardous Waste Containment Act, but failed to pass the 

corresponding petroleum legislation. Thus, the federal “comprehensive” environmental liability act does 

not extend to one of the most ubiquitous products in our economy.[1] 

 

CERCLA excludes petroleum products by modifying the definitions of “hazardous substance” and 

“pollutant and contaminant,” providing that: “*t+he term*s+ do not include petroleum, including crude oil 

or any fraction thereof which is not otherwise specifically listed or designated as a hazardous substance 

under subparagraphs (A) through (F) of this paragraph, and ... synthetic gas usable for fuel (or mixtures 

of natural gas and such synthetic gas).”*2+ 

 

The scope of the exemption is fairly broad. Even though substances such as benzene are listed on 

CERCLA’s list of hazardous substances, their addition to petroleum or synthetic gas during the refining 

process to produce usable fuel does not make the substances hazardous under CERCLA. The exclusion 

also extends to fuel oil, kerosene and other petroleum-based fuels.[3] A recent decision extended this 

reasoning to PCBs which were added to fuel during the production process.[4] 
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Recovery for Petroleum Contamination  

 

So how does a landowner who discovers petroleum contamination recover from the prior or 

neighboring owners or operators who contaminated its property? 

If the landowner received proper advice during the land transfer, he or she may have a contractual 

cause of action against a prior owner that was negotiated as part of the sale. Any purchaser of property 

that has evidence of prior petroleum use or underground storage tanks must properly allocate 

responsibility for newly discovered petroleum contamination. 

 

If the contamination was caused by owners farther back in history, or was caused by neighboring 

facilities, contractual remedies are not always available. Despite the petroleum exclusion, CERCLA is still 

an option if the petroleum was mixed with other materials prior to release, either through the use of the 

gasoline/oil or during storage. 

 

In 1987, the U.S. Environmental Protection Agency general counsel issued a memorandum confirming 

the U.S. Environmental Protection Agency’s position that if petroleum is mixed with another hazardous 

substance prior to release, the entire mixture is hazardous under CERCLA despite the petroleum 

exclusion.[5] Courts have found that fuel contaminated with potentially hazardous corrosive residues or 

“sludge” inside steel underground storage tanks do not qualify for the exemption.*6+ 

 

In addition, a 2008 district court case from the District of New Jersey held that the U.S. could recover the 

costs of removing nonhazardous substances during a response action under CERCLA because nothing in 

the National Contingency Plan limits response actions to hazardous materials.[7] 

 

Under this view, if a landowner is responding to a release of a hazardous substance, the costs of 

addressing separate petroleum contamination may be recoverable if that cleanup is taken in concert 

with standards identified in the record of decision by the lead agency. The availability of this relief, 

however, is extremely uncertain, as it has only been addressed by a couple of district court cases in 

limited ways. 

 

Although a detailed look at state law remedies is outside the scope of this article, state common law 

remedies are also potentially available. For various reasons, though, common law often “do*es+ not 

provide an adequate substitute source of relief” to concerned landowners.*8+ Courts have consistently 

denied strict liability claims for abnormally dangerous activities because underground storage tanks 

(USTs) are very common, are valuable in comparison to the danger they pose, or are not sufficiently 

dangerous if the owner exercises due care.[9] In addition, applying traditional common-law doctrines 

such as negligence can be difficult, and are extremely time consuming and expensive. 

 

 

 

 



Recovery is also possible under state statutes. Several states have passed UST management regulations 

that can offer recovery funds to owners who are dealing with petroleum issues. Often, though, the 

recovery under these mechanisms is limited in nature, and contains the same limitations the exist under 

federal law.[10] The First Circuit recently confirmed that the existence of these state law remedies for 

USTs does not preclude a landowner plaintiff from proceeding under the Resource Conservation and 

Recovery Act to address existing petroleum contamination.[11] 

 

RCRA is an Imperfect Remedy 

 

The last remedy is the one used most often — citizen suit actions under the RCRA.[12] Unfortunately, 

one of the reasons that CERCLA was passed in the first place was to address the RCRA’s failure to 

apportion liability amongst responsible parties for past costs. 

 

The RCRA contains two citizen-suit provisions, both of which pose challenges in connection with bringing 

a claim against past polluters. The first, Section 7002(a)(1)(A) (subsection A), permits a private party to 

bring suit “against any person ... who is alleged to be in violation of any permit, standard, regulation, 

condition, requirement, prohibition or order which has become effective pursuant to *RCRA+.”*13+ 

 

A majority of the courts to decide this issue, including a recent decision from the Northern District of 

California,[14] have dismissed claims brought under this subsection against former owners or operators 

on the grounds that if their polluting occurred wholly in the past, they cannot currently be “in violation 

of” a RCRA obligation at the time the suit is brought.*15+ 

 

The second citizen suit provision, section 7002(a)(B) (“subsection B”), undoubtedly applies to former 

owners and operators. Under this subsection, a party can bring suit “against any person ... including any 

past or present generator, ... transporter, ... owner or operator ... who has contributed or who is 

contributing to the past or present handling, storage, treatment, transportation or disposal of any solid 

waste.” 42 U.S.C. § 6972(a)(1)(B). 

 

But a plaintiff must meet an additional requirement to bring a claim under subsection B — there must 

be an allegation that the hazardous waste “may present an imminent and substantial endangerment to 

health or the environment.” 42 U.S.C. § 6972(a)(1)(B). 

 

Despite the seemingly high hurdle this presents, courts have leniently interpreted this requirement, and 

it is satisfied “if there is some reasonable cause for concern that someone or something may be exposed 

to risk or harm ... if the remedial action is not taken.”*16+ Petroleum contamination in soils would 

almost certainly satisfy that test, particularly where the contamination is migrating towards 

groundwater.[17] 

 

 



Unlike CERCLA, however, a plaintiff cannot clean up a hazardous waste release and file suit to recover its 

costs under the RCRA. The Supreme Court squarely addressed this issue in Meghrig v. KFC Western Inc., 

explaining that the substantial endangerment requirement, as well as the limited remedies listed in the 

citizen-suit provisions of RCRA, indicated that RCRA was “designed to provide a remedy that ameliorates 

present or obviates the risk of future ‘imminent’ harms, not a remedy that compensates for past 

cleanup efforts.”*18+ 

 

Although Meghrig is not a new decision, landowners should not forget the lesson of the case. When 

faced with contamination by a prior owner or operator, he or she should not clean up the site and sue to 

recover costs. Provided the owner has the luxury of postponing remediation, the owner should file suit 

and “seek a mandatory injunction, i.e., one that orders a responsible party to ‘take action’ by attending 

to the cleanup and proper disposition of toxic waste.”*19+ 

 

--By Michael K. Murphy and Zia C. Oatley, Gibson Dunn & Crutcher LLP 
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