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In Hemi Group, LLC v. City of New
York, the Supreme Court held that New
York could not sue an online cigarette
seller under the Racketeer Influenced and
Corrupt Organizations Act (RICO) for
failing to file certain tax-related information about its customers.1
The Hemi Court announced, as a matter
of federal common law, that “proximate
cause” must be established by “the directness of the relationship between the conduct and the harm,” and does not turn on
“foreseeability.”2 In so holding, the Court
built upon two RICO precedents—Anza
v. Ideal Steel Supply Corp.3 and Holmes v.
SIPC4—which similarly required “directness,” as opposed to foreseeability, as the
touchstone of proximate cause.
I have previously suggested that the Supreme Court’s RICO cases should be of
interest to securities litigators, because
many of the factors bearing on causation
in RICO cases are also present in securities
cases.5 In particular, “Anza instructs that
‘the central question [a court] must ask is
whether the alleged violation led directly to
the plaintiff’s injuries.’”6 Hemi reinforces
that instruction.
This article expands on that observation to suggest that the “loss causation”
element of a securities-fraud action should
be construed congruently with the proximate cause standard articulated by the Su-

preme Court in its RICO decisions, most
recently Hemi. That is, if a RICO plaintiff
must show a “direct” relationship between
the wrongdoing and harm alleged, and
not merely that the harm was foreseeable,
why should a securities-fraud plaintiff be
allowed to prevail on any lesser showing?

Background
In a trio of cases—Holmes, Anza, and
(most recently) Hemi—the Supreme Court
has significantly tightened the “proximate
cause” element of a RICO violation.
RICO authorizes “[a]ny person injured
in his business or property by reason of”
racketeering activity, which is defined to
Continued ON PAGE 4
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include a number of predicate acts such as mail or
wire fraud, to bring a civil action.7 RICO’s civilsuit provision “require[s] a showing that the defendant’s violation not only was a ‘but for’ cause
of [the plaintiff’s] injury, but was the proximate
cause as well.”8
In Holmes, after concluding that proximate
cause is a “required” element of a civil RICO
claim, the Court explained that it was using the
term “‘proximate cause’ to label generically the
judicial tools used to limit a person’s responsibility
for the consequences of that person’s own acts.”9
“[A]mong the many shapes the concept took at
common law,” the Court continued, “was a demand for some direct relationship between the
injury asserted and the injurious conduct alleged.
Thus, a plaintiff who complained of harm flowing
merely from the misfortunes visited upon a third
person by the defendant’s acts was generally said
to stand at too remote a distance to recover.”10
The Holmes Court offered three justifications
for requiring “directness of relationship” as a
“central element[]” of the proximate-cause inquiry.11 First, more attenuated injuries are more likely
to be caused by factors independent of the alleged
wrongdoing. Second, recognizing indirect injuries
would require apportionment of damages among
wrongdoers. And third, “the need to grapple with
these problems is simply unjustified by the general
interest in deterring injurious conduct, since directly injured victims can generally be counted on
to vindicate the law as private attorneys general,
without any of the problems attendant upon suits
by plaintiffs injured more remotely.”12
In Anza, the Court explained that its “analysis begins—and, as will become evident, largely
ends—with Holmes.”13 The Court reiterated “[t]
he requirement of a direct causal connection” between the wrongdoing and harm alleged by the
civil plaintiff.14
The Anza Court, building upon Holmes, offered five reasons for enforcing the directness requirement: First, the direct victim of the purportedly illegal conduct (defrauding the tax authority)
was the State of New York, not the plaintiff; second, the facts presented in Anza made it difficult
to “ascertain the damages caused by some remote
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action”; third, other intervening events could have
resulted in the plaintiff’s asserted injury; fourth, if
the Court permitted the plaintiff to maintain its
claim, the proceedings that would follow would
be inherently speculative; and fifth, the facts presented by the plaintiff raised the specter of duplicative recovery, because “the immediate victims”
of the alleged violation could “be expected to vindicate the laws by pursuing their own claims.”15
Hemi followed directly from Holmes and Anza.
The City of New York sued an online cigarette
vendor, arguing that its failure to file certain taxrelated customer information constituted a RICO
violation. The Court held that RICO’s proximatecause requirement was not satisfied.16
The Hemi Court first stressed that “as we reiterated in Holmes, ‘[t]he general tendency of the law,
in regard to damages at least, is not to go beyond
the first step’” in the causal chain.17 The plaintiff’s theory, in contrast, postulated multiple steps
between wrongdoing and harm: “Here, the conduct directly responsible for the City’s harm was
the customer’s failure to pay their taxes. And the
conduct constituting the alleged fraud was Hemi’s
failure to file [customer] reports. Thus, as in Anza,
the conduct directly causing the harm was distinct
from the conduct giving rise to the fraud.”18
The Hemi Court also rejected the City’s theory
of liability because it “rests not just on separate
actions, but separate actions carried out by separate parties.”19 “We have never before stretched
the causal chain of a RICO violation so far,” the
Court explained, “and we decline to do so today.”20
The dissenters in Hemi did not dispute that
the City’s claim failed the “directness” standard
of proximate causation; rather, they argued that
proximate cause should turn on “foreseeability”
rather than directness.21 The majority pointed out
that the same argument had been advanced, unsuccessfully, by the dissent in Anza.22 The majority concluded:
The concepts of direct relationship and
foreseeability are of course two of the
“many shapes [proximate cause] took at
common law.” Our precedents make clear
that in the RICO context, the focus is on the
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directness of the relationship between the
conduct and the harm. Indeed, Anza and
Holmes never even mention the concept
of foreseeability.23

Discussion
In a private securities-fraud action, the plaintiff
must prove “‘loss causation,’ i.e., a causal connection between the material misrepresentation
and the loss.”24 Or, as Congress has put it: “In
any private action arising under this chapter, the
plaintiff shall have the burden of proving that the
act or omission of the defendant alleged to violate
this chapter caused the loss for which the plaintiff
seeks to recover damages.”25
The Supreme Court’s leading decision on loss
causation (Dura) describes this as a “proximate[]
cause” requirement.26 It cited with approval “the
need to prove proximate causation” in securities
cases.27
The Dura Court rejected an attenuated theory
of loss causation for reasons that echo those underlying the RICO decisions. As in Holmes, the
Dura Court rejected a “but-for” test for causation.28 As in Anza, the Dura Court noted that a
“tangle of factors” that could impact price (and
hence loss) counsels against a causation finding.29
And as in Hemi, the Dura Court explained that
the securities laws are designed “to protect [investors] against those economic losses that misrepresentations actually cause.”30
This is not to pretend that Dura and Hemi are
on all fours—if for no other reason than Justice
Stephen Breyer, the author of Dura, wrote the
dissent in Hemi. But there are intriguing parallels
between the two cases. And, interestingly, Dura
nowhere mentions foreseeability as an element of
loss causation under the securities laws.31
Both RICO and the securities laws (after the
Private Securities Litigation Reform Act of 1995)
are federal statutes in which Congress has authorized civil fraud suits but left many of the details
to the courts. In the absence of contrary congressional direction—and there is none—it would
make sense to construe the “cause” requirements
congruently.
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And both RICO and securities cases raise the
specter of expensive yet baseless civil litigation,
as the Supreme Court has recognized in many
cases.32 The “directness” standard adopted for
RICO cases can be enforced on a motion to dismiss, as in Anza and Hemi. The Supreme Court
has stressed the importance of motions to dismiss
in securities cases, too.33 Indeed, 0the Court’s recent jurisprudence has favored rules that allow
early judicial resolution of the merits of complex
federal cases.34
The proximate cause standard announced in
Hemi and the other RICO cases, which requires
a direct relationship between the wrongdoing and
harm alleged, could also be applied in private
securities-fraud actions. In a brief recently filed
in the Supreme Court, the federal government
(without reference to the RICO cases) took the
position that “a private plaintiff must establish a
direct causal link between the defendant’s violation and injury to himself.”35
The Supreme Court has made clear that a civil
plaintiff cannot merely recite in its complaint the
legal elements of its causes of action; rather, it
must plead facts that, if proved, would allow a
reasonable fact-finder to conclude that those legal
elements are met.36 In Hemi, the Court held that
an allegation that conduct “directly caused” the
plaintiff’s harm “is a legal conclusion about proximate cause.”37 The Court held that the plaintiff
is required to allege conduct that led directly to
its injuries.38
In a securities case, a civil plaintiff must plead
and prove that the defendant’s misconduct caused
economic loss.39 A mere allegation of “causation”
will not suffice; yet an allegation of “foreseeability” does not add much to the mix.40 As Hemi
demonstrates, in contrast, the directness requirement can be evaluated at the motion-to-dismiss
stage.41
Moreover, securities plaintiffs frequently bring
claims that rely on an attenuated sequence of
events to connect the alleged wrongdoing with a
decline in the stock price, particularly when someone other than the issuer is named as a defendant.
The concerns expressed in Dura mirror those in
the RICO cases: The absence of a meaningful cau-
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sation requirement will allow speculative or nonmeritorious claims to proceed.
Accordingly, the following statements from the
RICO trilogy would appear—at least as a working hypothesis—equally applicable in private securities-fraud cases:
•

•

•
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“[T]he focus is on the directness of the relationship between the conduct and the
harm.”42
“[T]he central question [a court] must ask is
whether the alleged violation led directly to
the plaintiff’s injuries.”43
“Thus, a plaintiff who complained of harm
flowing merely from the misfortunes visited
upon a third person by the defendant’s acts
was generally said to stand at too remote a
distance to recover.”44
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