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The Paltry Power Of The Precautionary Principle 

Law360, New York (January 27, 2014, 5:29 PM ET) -- The precautionary principle may be met anytime[1] 
an advocate wishes to secure any action or award she is unable to prove by traditional proof. Advocates 
have invoked it in environmental cases spanning natural resource damages, defense of regulation and 
even toxic tort style personal injury. But in litigation it has not proven a solution to inadequate proof of 
causation or actual risk. 
 
The precise formulation of the precautionary principle varies. While related idioms, like “better safe 
than sorry,” have long been in popular parlance, the modern formulation precautionary principle is 
relatively new, with origins generally traced to the 1992 Rio Declaration.[2] Principle 15 states, “In order 
to protect the environment, the precautionary approach shall be widely applied by States according to 
their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific 
certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental 
degradation.” 
 
A more reactionary version, unmoderated by requirements of “serious or irreversible” threats, 
“capabilities,” or “cost-effectiveness” was forwarded at the Wingspread Conference on the 
Precautionary Principle in 1998.[3] Alternates regularly appear in the academic literature.[4] Indeed, 
much of the debate over the precautionary principle is over its operational definition and vagueness.[5] 
That said, the general sentiment behind it has been described as akin to a reversal of the typical burden 
of proof in litigation and regulation.[6] 
 
While holding sway in the scientific and environmental literature, there are criticisms of the 
precautionary principle. It has been derided in some applications as anti-science because it can render 
risk identification scientific research superfluous.[7] It is operationally vague in that it can at times be 
called down on both sides of an issue or “acknowledged by all governments regardless of how well they 
protect the environment.”[8] It is arguably incoherent since a regulatory ban or prohibition brought on 
by it may engender risks the precautionary principle could then be invoked to prohibit.[9] 
 
Regardless of its substantive public policy merits, the precautionary principle is at fundamental odds 
with traditional requirements of proof; it appears seldom in cases and then fairs poorly. That was true 
when San Francisco invoked it to justify compelling the distribution of a cell phone warning that left the 
“overall impression” that “cell phones are dangerous and that they have somehow escaped the 
regulatory process.” The court found it was “untrue and misleading, for all of the cell phones sold in the 
United States must comply with safety limits set by the FCC.”[10]  
 
The city based the ordinance on its policy of adhering to “the precautionary principle, which provides 
that the government should not wait for scientific proof of a health or safety risk before taking steps to 
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inform the public of the potential for harm[.]”[11] The problem with mandating a risk warning based on 
the precautionary principle, the court found, was its alteration of the concept of risk: 

[T]he word “risk” is being used [differently]. Usually, for example, we say smoking presents a “risk” in 
the sense that smoking is a known carcinogen but may or may not produce cancer in any given smoker, 
so there is a statistical risk that smoking will lead to cancer for any given individual. As for anything in 
the “possibly carcinogenic” category, however, there is no known statistical correlation and the word 
“risk” is being used in a different way, namely that there is a “risk” that the “possible” may turn out to 
be a “definite.”[12] 
 
The court did hold open the imposition of disclosure obligations based on “the possibility that an agent 
may (or may not) turn out to be harmful.”[13] However, a rule sustained but also bounded by the 
precautionary principle proved its own reward: the court ordered the inclusion of statements essentially 
undercutting the warning rather than permitting the city to “compel[] retailers to disseminate 
misleading statements.”[14] 
 
Likewise, the precautionary principle has proven little help in challenging government action. In Sancho 
v. United States DOE, the plaintiffs invoked “the European Council's ‘precautionary principle,’” to enjoin 
operation of a supercollider because, they claimed, it “could lead to the end of all mankind.”[15] The 
Ninth Circuit affirmed dismissal since “[s]peculative fear of future harm does not constitute an injury in 
fact sufficient to confer standing.”[16] 
 
The precautionary principle has fared a little better in damages cases. It was unsuccessfully deployed as 
a standard of conduct test in the welding fume litigation.[17] But the court excluded the ethicist who 
measured “prudent practices” by “whether the defendant complied with the ‘precautionary principle’” 
because “the duties demanded by this principle are not coterminous with the legal obligations that are 
relevant in this case.”[18]  
 
The conceptually similar result followed when an expert witness for New Mexico invoked it to justify, for 
natural resource damage purposes, permanently abandoning a water supply.[19] Put differently, the 
precautionary principle was to attain for New Mexico “a lucrative damages award” for the permanent 
loss of water resources from the same defendants who were carrying out a state approved cleanup of 
the resource.[20] But the precautionary principle could not moot a remediation to render a resource 
impairment permanent since it was “necessarily a fact-driven determination, context-dependent, and 
inescapably empirical, based upon the nature and circumstances of the particular injury itself.”[21] The 
incoherence of the precautionary principle cut against it too since it “counsel[s] as strongly in favor of 
effective remediation as it does abandonment[.]”[22] 
 
While it has some prominence in the environmental literature, the precautionary principle’s efficacy as a 
litigation argument has proven scant. A common strain through the opinions dismissive of it is the 
precautionary principle’s inherent conflict with traditional framework of proof in litigation. So while the 
precautionary principle should be taken seriously when encountered, its persuasive value in court is not 
likely to be high. 
 
—By James M. Sabovich, Gibson Dunn & Crutcher LLP 
 
James Sabovich is an associate in Gibson Dunn & Crutcher's Orange County, Calif., office and a member 
of the firm’s environmental litigation and mass tort practice group. 
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