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Prior to the 2010 amendments to Federal Rule of Civil Procedure 26, courts adopted what was widely 
called the “bright-line rule,” making all materials shared with testifying experts, and all drafts of 
testifying expert reports, open to discovery in litigation.[1] The theory behind the bright-line rule was 
that while these materials may contain work product created in anticipation of litigation, the need for 
discovery to test the experts’ theories outweighed the need for work product protection.[2] Over time, 
that rule spawned a host of convoluted methods of communicating with experts, requiring attorneys to 
restrict how and what they shared with the experts they planned to rely on at trial. It became 
commonplace for attorneys to hire two sets of experts, one to consult, strategize and test theories, and 
the other only to testify once all the theories had been vetted and a final strategy had been adopted.[3] 
The Civil Rules Advisory Committee noted — with no little understatement — that the fear of discovery 
under the pre-2010 rules “inhibit[ed] robust communications between attorney and expert trial witness, 
jeopardizing the quality of the expert’s opinion.”[4] 
 
The 2010 amendments were intended to eliminate the bright-line rule, thereby allowing attorneys to 
openly communicate with their testifying experts and explore their experts’ theories without fear of 
discovery. But the promise of the 2010 amendments has not been fully realized, and recent judicial 
decisions have forced attorneys to again adopt convoluted communication strategies to avoid discovery 
of communications between testifying experts and nonattorney party representatives. 
 
2010 Amendments to Rule 26 
 
Among the 2010 amendments was the addition of Rule 26(b)(4)(B) to protect “drafts of any report or 
disclosure required under Rule 26(a)(2), regardless of the form in which the draft is recorded.”[5] Rule 
26(b)(4)(C) was also added in 2010 to protect all communications between attorneys and experts with 
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the exception of communications that (i) relate to compensation for the expert’s study or testimony, (ii) 
identify facts or data that the party’s attorney provided and that the expert considered in forming the 
expressed opinions, or (iii) identify assumptions provided by the attorney and upon which the expert 
relied in forming his or her expressed opinions.[6] Taken together, these amendments were intended to 
allow for more open communications between attorneys and expert witnesses, thus fostering more 
efficient and effective trial preparation. 
 
Courts’ Interpretations of the 2010 Amendments 
 
Rule 26(b)(3)(A) generally provides protection against discovery for documents prepared in anticipation 
of litigation by or for a party or its “representative,” which is defined to include a party’s attorney, 
consultant, surety, indemnitor or agent.[7] Rule 26(b)(4)(D) further provides a presumption of 
protection for the facts known and opinions held by nontestifying experts.[8] Rule 26 does not, 
however, provide explicit work product protection for the work of testifying experts, and courts have 
generally held that no presumption of protection exists. In three separate cases involving the 
discoverability of expert witness materials, the Ninth, Tenth and Eleventh Circuits held summarily that 
the work product doctrine does not apply to testifying experts under Rule 26.[9] The courts explained 
that the protection of draft reports and certain communications with attorneys under Rule 26(b)(4)(B)-
(C) would be redundant if the work product doctrine applied to testifying experts in the first place. The 
courts also invoked the negative implication canon to conclude that, because experts are excluded from 
the definition of “representative” in Rule 26(b)(3)(A), the Civil Rules Advisory Committee intended to 
deprive expert witnesses of work product protection.[10] In other words, those courts adhered, sub 
voce, to the bright-line rule that materials shared with testifying experts are not protected, modified 
only by the exceptions identified in Rule 26(b)(4)(B)-(C). 
 
Using similar rationales, other courts have found that there is no protection against discovery for 
communications between an expert witness and a party,[11] or communications between an expert 
witness and a nontestifying consultant.[12] Even if a party representative or consultant is working at the 
specific behest of a party’s attorney, and working with the attorney to understand and explore a 
testifying expert’s report, that representative or consultant cannot communicate with the testifying 
expert without the risk that the communication would be open to discovery. To ensure protection for 
communications with a testifying expert under these court decisions, a party representative or 
consultant would have to route all of his communications with a testifying expert through the party’s 
attorney. 
 
Frustration of the Goals of the 2010 Amendments 
 
Stepping beyond the textual scrutiny of Rule 26 to consider the policy implications of these decisions 
interpreting the 2010 amendments, there appears to be a tension between two competing sets of goals 
under Rule 26. On the one hand, Rule 26 is designed to foster broad discovery, particularly regarding 
expert witnesses, in order to allow for robust cross-examination and rebuttal at trial.[13] On the other 
hand, Rule 26 is marked by a notable emphasis on the work product doctrine and the promotion of 
effective trial preparation. These two areas of focus are often at odds with each other, as exemplified by 
Rule 26(b)(4)(C), which deals with the discoverability of communications between attorneys and expert 
witnesses.[14] The rule provides a baseline of protection for such communications, an instance in which 
the desire for broad discovery gives way to the work product doctrine. However, Rule 26(b)(4)(C) further 
provides that certain types of communications between attorneys and experts — those pertaining to 
expert compensation, facts or data considered by the expert, and assumptions relied on by the expert — 
are subject to discovery. For these particular types of attorney-expert communications, the work 



 

 

product doctrine yields to the desire for broad discovery. 
 
In other areas, like communications between expert witnesses and a party’s nonattorney 
representatives, Rule 26 is not as explicit in terms of which goal should predominate. When analyzed 
against the backdrop of other Rule 26 provisions, the emerging judicial consensus that these 
communications are not entitled to protection raises an interesting conundrum. Under Rule 26(b)(4)(C), 
communications between experts and attorneys enjoy a presumption of protection. Under Rule 
26(b)(3)(A), materials prepared by a nonattorney party representative also enjoy work product 
protection. However, when a nonattorney party representative communicates with a testifying expert, 
the courts generally have decided that such communications are not protected, regardless of the 
content of the communications. Thus, in the absence of explicit guidance under Rule 26, courts have 
decided that the work product doctrine yields to discovery where expert communications are directed 
to or from a nonattorney as opposed to an attorney. 
 
This disparity in treatment between attorney-expert communications and representative-expert 
communications frustrates the goals of the 2010 amendments by reestablishing unnecessary barriers to 
effective expert communication. In complex litigation, a litigation team and expert witnesses need to 
communicate with nonattorney representatives such as consultants, other expert witnesses, or the 
party’s employees. These decisions encourage the use of the attorney as a middleman for all such 
communications, even where the attorney’s direct involvement serves no purpose other than protecting 
the communications against discovery. This inefficient result runs counter to the spirit of the 2010 
amendments. In fact, this situation — where “experts adopt strategies that protect against discovery but 
also interfere with their work” — represents a persistence of the exact problem the Civil Rules Advisory 
Committee sought to remedy via the 2010 amendments.[15] 
 
Conclusion 
 
The 2010 amendments to Rule 26 had the laudable goals of streamlining communications with testifying 
experts and allowing attorneys to work with testifying experts without concerns about discovery. In 
some ways, the amendments have advanced these goals. Expert draft reports can be created and 
exchanged with counsel without fear of discovery. Attorney-expert communications also are better 
protected, fostering more open and effective communications during the trial preparation process. 
Nonetheless, courts’ reluctance to apply work product protection to communications between experts 
and a party’s nonattorney representatives has created new barriers to effective communication with 
testifying experts. The Civil Rules Advisory Committee appears to have anticipated the potential for this 
problem when it suggested in 2010 that “[t]he protection for communications between the retained 
expert and ‘the party’s attorney’ should be applied in a realistic manner,” and more explicitly noted that 
“[o]ther situations may also justify a pragmatic application of the ‘party’s attorney’ concept.”[16] Courts 
should take that admonition to heart and recognize that attorneys often need consultants and other 
experts to fully evaluate and understand the difficult scientific concepts about which experts testify. Just 
as Rule 26 should not hamper a testifying expert’s work, it also should not hamper an attorney’s ability 
to work with other party representatives to effectively communicate with that expert. 
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