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SUSPENSION & DEBARMENT
By Joseph D. West, Timothy J. Hatch, Christyne K. Brennan, and Lawrence J.C. VanDyke

T

he ability—and, to a certain extent, the legal right—to compete for new Gover nment
business is critical to a company’s short-term success and its long-term survival, yet it is
often taken for granted. The reality is that this ability, as well as the legal right, to compete for
Government work can be extinguished for a number of reasons, some of which are totally
unrelated to the company’s performance of, or conduct under, a Government contract.
For over half a century the Government has had the right to suspend or debar contractors
from obtaining new business. This right obtains from numerous statutes (some of which govern
conduct outside the procurement realm) and has been incorporated into the Federal Acquisition Regulation.

Previous BRIEFING PAPERS on this issue have discussed the policies, practices, and procedures related
to suspension and debarment. To a certain extent, much of what they covered remains current and
valid. However, over the 17 years that have passed
since the last BRIEFING PAPER on this topic,1 there
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This BRIEFING PAPER builds on those earlier
efforts and provides a current, basic overview
of the suspension and debarment process. It
compares and contrasts the rights, obligations,
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and procedures in the Federal Acquisition
Regulation with those under the Nonprocurement Common Rule and addresses the implications of business conduct outside the procurement area on a contractor’s ability to do
business with the Federal Government. Finally,
it reviews certain state-related statutes and
regulations that affect a contractor’s eligibility for Government work.
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that there was a lack of uniformity in the application of the regulations. 9 Moreover, several key court decisions found suspended or
debarred contractors’ due process liberty interest violated by insufficient proceedings. 10
These and other concerns eventually led to
the release in 1982 by the Office of Federal
Procurement Policy of Policy Letter 82-1, which
established uniform guidelines for suspension
and debarment. 11 A little more than a year
later, these guidelines were adopted essentially wholesale into Subpart 9.4 of the FAR,
which has governed federal agency procurement—both military and civilian—since 1983.

Background
The policies behind current suspension and
debarment practices have a time-honored pedigree. As early as 1884, Congress required that
military supply contracts be awarded to the
“lowest responsible bidder.” 2 In 1928, the U.S.
Comptroller General recognized in an opinion letter that “the interests of the United
States” may necessitate debarment in some
instances. 3 And with the passage of the Buy
American Act of 1933, Congress first expressly
authorized statutory debarment.4

While suspension and debarment associated
with Government procurement is regulated by
the FAR, “nonprocurement” spending—such
as grants, loans, and other forms of Government assistance—accounts for a considerable
portion of the Federal Government’s budget.
The same considerations that gave rise to suspension and debarment in the procurement
setting have more recently militated for exclusion of unsuitable participants from
nonprocurement Government programs. Accordingly, in 1986 President Reagan issued an
Executive Order requiring all executive departments and agencies to “participate in a
system for debarment and suspension from programs and activities involving Federal financial and nonfinancial assistance and benefits.”12
In 1988, 28 agencies published a “Nonprocurement Common Rule” (NCR) that provides for “governmentwide nonprocurement
suspension and debarment.”13 The NCR, which
has recently been recodified in the Code
of Federal Regulations at 2 C.F.R. Part 180, requires that procurement and nonprocurement

In the late 1940s, Congress passed two acts
that greatly increased the Government’s use
of suspension and debarment—the Armed
Services Procurement Act of 1947 5 and the
Federal Property and Administrative Services
Act of 1949.6 These acts formed the basis for
the Armed Services Procurement Regulations7
and the Federal Procurement Regulations, 8
respectively. These regulations established similar
debarment procedures for both military and
civilian agencies.
In the decades that followed, concerns were
expressed that the existing regulations provided insufficient procedural safeguards, and
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suspensions and debarments be treated reciprocally and be effective Government-wide.14
The NCR has been widely adopted by federal
agencies,15 including agencies such as the Department of Health and Human Services, Department of Education, and Department of Agriculture that each manage extensive nonprocurement programs such as Medicare/Medicaid,
student financial aid programs, and the Food
Stamp program. By its terms, the NCR applies
to “any” nonprocurement transaction within the
covered agency, including, but not limited to
grants, cooperative agreements, scholarships,
fellowships, contracts of assistance, loans, loan
guarantees, subsidies, insurances, payments for
specified uses, and donation agreements.16 In
addition to FAR Subpart 9.4 and the NCR, numerous statutes expressly provide for suspension and debarment.17
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provisions of the NCR track the FAR; significant differences will be noted. Finally, it is
important to note that most agencies have developed agency-specific supplements to the
FAR,21 and therefore the specific grounds and
procedures for suspension and debarment may
vary somewhat by agency. This is but one important reason to retain experienced advisors
early in the process when facing a potential
suspension or debarment situation.

Purposes
Administrative suspension and debarment
is provided for by the FAR (procurementrelated) and the NCR (nonprocurementrelated), with supplementation by individual
agencies. As expressly stated in both the FAR
and the NCR, suspension and debarment are
not to be employed by the Government “for
purposes of punishment.”22 Rather, suspension and debarment are to be used “only in
the public interest for the Government’s protection” to ensure that the Government only
enters into financial relationships with “responsible” entities. 23 Suspension and debarment
are intended to protect Government programs
from persons who engage in dishonest or illegal conduct or are otherwise unable to satisfactorily perform Government contracts.

The previous B RIEFING P APER on this topic
reported a rapid growth in the number of
suspension and debarments from 1982 to 1988
but a fairly stable plateau thereafter. 18 This
leveling-off trend has generally continued in
suspensions and debarments related to Department of Defense contracts. For example,
in 2004 the four largest agencies in the DOD
took 1,198 suspension and debarment actions,
only slightly more than the 1,033 such actions
taken in 1988.19 Overall, however, the number of suspensions and debarments have fluctuated in the last several years. There were
9,918 suspensions and debarments in Fiscal
Year 2005, 5,045 in FY 2004, 7,607 in FY 2003,
7,684 in FY 2002, and 8,828 in FY 2001.20 But
these numbers do not tell the whole story;
there have been significant shifts in the
Government’s approach to suspension and
debarment in the supervening 17 years. For
example, as will be discussed later in this PA PER , in recent years agencies have shown an
increased willingness to suspend and debar
based on corporate malfeasance unrelated to
Government contracts.

In addition, many statutes provide for suspension and debarment as tools to promote
compliance. The first such statute was the Buy
American Act of 1933, which promotes the
use of American-produced materials by providing for debarment of any contractor that
violates its provisions.24 Similarly, labor laws such
as the Davis-Bacon Act and Walsh-Healey Act,25
drug-enforcement laws such as the Drug-Free
Workplace Act and Anti-Drug Abuse Act,26 and
environmental laws such as the Clean Air Act
and Clean Water Act,27 promote their various
goals by barring noncompliant Government
contractors. The Government in recent years
has also shown an increased willingness to use
exclusion as a means to promote statutory goals
outside of the Government contracts area. For
example, the Social Security Act requires exclusion of providers found guilty of health care

In discussing suspension and debarment, this
P APER will focus predominately on the FAR
and NCR and will avoid detailed discussion of
the various statutory bases for suspension and
debarment. In the majority of instances, the
3
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fraud or abuse from Medicare and Medicaid
programs. 28 Likewise, the Generic Drug Enforcement Act provides for debarment of persons
who have committed certain drug-related violations from submitting or assisting in the submission of a drug application. 29
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criminal offense, (2) a serious violation of the
terms of a Government contract, subcontract,
or transaction (established by a preponderance
of the evidence), or (3) any other cause so
serious or compelling in nature that it affects
an entity’s “present responsibility.” 36
Specifically, procurement debarment under
the FAR can occur for criminal convictions or
civil judgment for (a) fraud or a criminal offense in connection with a public contract or
subcontract, (b) violation of federal or state
antitrust laws, (c) embezzlement, theft, forgery, bribery, falsification or destruction of records,
making false statements, tax evasion, or receiving stolen property, (d) intentionally affixing
a “Made in America” label to foreign goods, or
(e) any other offense indicating a lack of business integrity or business honesty.37 Debarment
under the FAR may also be based on the serious violation of the terms of a Government
contract or subcontract, including willful failure to perform or a history of failure to perform one or more contracts.38 Further grounds
for debarment include violations of the DrugFree Workplace Act, unfair trade practices, noncompliance with the Immigration and Nationality Act’s employment provisions, or “any other
cause of so serious or compelling a nature that
it affects the present responsibility of the contractor or subcontractor.”39

Grounds
Provided that proper grounds exist, the FAR
and the NCR permit—but do not require—
suspension and debarment. This is an important distinction. The purpose of suspension
and debarment is not punitive but rather to
protect the Government and the public. Therefore, even if grounds exist for suspension or
debarment, an agency is not required to—
and indeed should not—debar or suspend a
presently responsible contractor.30 In determining
whether a contractor is presently responsible,
an agency looks to the seriousness of the
contractor’s acts or omissions and any remedial measures or mitigating factors counseling against exclusion. 31
■

2006

Debarment

Debarment disqualifies a firm from contracting with the Government or participating in
Government nonprocurement transactions for
a specific period of time (usually limited to a
maximum of three years). 32 As already noted,
the grounds for debarment may be either statutory or administrative. In the former instance,
the specific provisions of the statute govern.
Unlike the provisions for administrative debarments, which make debarment discretionary, some statutes mandate debarment for violation of the statute. 33 Courts have also held
that, even where a statute does not explicitly
allow for debarment, the power to debar is
implicitly granted.34 Finally, courts have broadly
interpreted statutory debarment authority to
include debarment for failure to cooperate
in an agency compliance review. 35

The grounds for nonprocurement debarment under the NCR are similar in most respects to the FAR. Unlike the FAR, the NCR
does not specifically provide for debarment
for falsely affixing a “Made in America” label
to foreign-made products or noncompliance
with the employment provisions of the Immigration and Nationality Act. 40 The NCR does,
however, provide four additional, unique grounds
for nonprocurement debarment. First, in what
is a significant expansion over the FAR, the
NCR provides for debarment of an entity for
“[k]nowingly doing business with an ineligible
person.” 41 Second, a participant may be debarred for failing to pay debts to “any Federal
agency or instrumentality” (except for debts
arising under the Internal Revenue Code).42
Third, in addition to two examples given in
the FAR of violations of public agreements

The FAR enumerates several grounds for administrative debarment. Generally, a contractor or participant in a Government program
may be debarred for (1) a conviction or civil
judgment for fraud or the commission of a
4
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of the contractor’s acts or omissions and “may,
but is not required to,” consider remedial measures or mitigating factors.53 The NCR, in contrast, states only that the official “may” examine basic documents and does not expressly
provide for consideration of the seriousness
of a participant’s actions or mitigating factors.54
Under both the FAR and the NCR, however,
the adequate evidence requirement is an easier
standard for a debarring official to meet than
the preponderance of the evidence standard
required for debarment.

serious enough to merit debarment, the NCR
adds a “willful violation of a statutory or regulatory provision…applicable to a public agreement.”43 Finally, the NCR expressly provides
for debarment upon violation of a material
provision of a voluntary exclusion agreement
or any suspension or debarment settlement
agreement. 44
Where one or more of the above grounds
for debarment exists, debarment will be imposed where it is “in the Government’s interest.” 45 It is extremely important to recognize
that debarment is often a likely collateral consequence of a criminal conviction or civil judgment. Moreover, it is important to bear in
mind that a grant of immunity from prosecution is no guarantee against suspension or debarment. 46
■
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Another difference between the FAR and
NCR regards a serious violation of the terms
of a Government contract or agreement. Under the FAR, a serious violation supported by
the preponderance of the evidence is grounds
for debarment, but, unlike the other grounds
for debarment, there is no corresponding provision in the FAR for suspension based on adequate evidence of such a violation.55 In contrast, because the NCR provides for suspension upon adequate evidence of the existence
of any cause of debarment, the NCR does specifically provide for suspension based on adequate evidence of a serious violation of a
public agreement or transaction.56

Suspension

Suspension is the temporary disqualification
of a firm from contracting with the Government or from participating in Government
programs.47 The grounds for suspension and
debarment are substantially similar. Practically
speaking, suspension is a temporary debarment
that lasts until an investigation, litigation, or
agency determination has settled the facts relevant to the grounds for debarment.48 Accordingly, although a suspension is “temporary,”
in instances where an investigation or litigation lasts more than three years, the term of
a suspension may actually exceed the typical
maximum term of a debarment.49

Recently, responding to the headline-grabbing scandals at companies like Enron, agencies have shown increased willingness to suspend or debar companies that have engaged
in corporate malfeasance unrelated to any
Government contract activity. For example,
in 2003, the General Services Administration,
relying on the FAR’s “catch-all” provision allowing debarment for any other cause so serious or compelling in nature that it affects
an entity’s “present responsibility,” 57 proposed
for debarment MCI WorldCom after it was
revealed that MCI had “committed the most
massive fraud in U.S. history when it overstated its earnings to the [Securities and Exchange Commission].” 58 Similarly, the GSA
suspended both Arthur Anderson and Enron
in the wake of their well-publicized scandals.59
In none of these instances was the underlying conduct directly related to contracts with
the Government. This means that today’s Government contractor or program participant

Both the FAR and the NCR recognize that
suspension is a “serious action” that should
only be imposed on the basis of an indictment or “adequate evidence” of the existence
of grounds for debarment, and where “immediate action” is necessary to protect the
Government’s and public’s interests.50 “Adequate
evidence” is “information sufficient to support
the reasonable belief that a particular act or
omission has occurred.” 51 In assessing whether
adequate evidence for suspension exists, the
FAR states that a suspending official “should”
examine basic documents such as contracts,
inspection reports, and correspondence. 52 The
official also “should” consider the seriousness
5

★

AUGUST

BRIEFING PAPERS

must give serious consideration to potential
suspension and debarment implications of any
adverse conduct by its officers or employees,
as well as to the resolution of any civil or
criminal charges resulting from that conduct.
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the regulations require that notice be given
before debarment (hence the notice of proposed
debarment), 65 a notice of suspension can be
(and usually is) provided with the suspension
effective immediately.66 The agency must provide
certain information in the notice, including
that the entity has either been suspended or
is being considered for debarment, the basis
for the agency’s action, and the Governmentwide effect of the suspension or proposal to
debar. 67 In the case of a suspension, the notice also notes that the suspension is for a
temporary period pending completion of an
investigation or resulting proceedings.68 Although
the agency must state the basis for the suspension or proposed debarment “in terms sufficient to put you on notice,” in the case of a
suspension, which generally occurs concurrent
with some Government investigation or prosecution, the agency is permitted to limit the
notice so as not to disclose the Government’s
evidence. 69

Procedural Requirements
The procedures required to debar or suspend an individual or organization vary depending upon whether the basis is statutory
or administrative. For statutory suspensions or
debarments, the statute itself provides the applicable procedural requirements, subject only
to the constitutional limits of due process as
defined by the courts. 60 A discussion of the
various statutory requirements is beyond the
scope of this PAPER. The procedures applicable
to administrative suspensions or debarments,
which are the focus of this P APER, are explained
by the FAR (for procurement) and the NCR
(for nonprocurement). As in most respects,
here also the FAR and the NCR are very similar; this P APER will note the instances where
they diverge.
■
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One crucial difference between the FAR
and the NCR is that, while a notice of proposed debarment under the FAR immediately
excludes a contractor from procuring additional Government contracts, a notice of proposed debarment under the NCR does not.70
Only once a participant is actually debarred
does exclusion begin under the NCR. However, an entity that is proposed for debarment
under the FAR is immediately excluded from
participation in nonprocurement programs governed by the NCR.71 It is also important to
note that a notice that an agency is considering or proposing to suspend an entity would
not immediately exclude that entity, because
it would not comply with the requirement under
both the FAR and the NCR that a notice of
suspension must notify an entity that “you have
been suspended.”72

Suspension & Debarment

To initiate a suspension or debarment, an
agency must first become aware of the existence of possible grounds for such action. The
FAR accomplishes this by requiring agencies
to establish procedures for prompt reporting,
investigation, and referral to the applicable
debarring official of any “matters appropriate
for that official’s consideration.” 61 Indictments,
convictions, and civil judgments are the types
of “matters” most commonly referred to debarring officials. However, an indictment or
similar official action is not necessary to initiate a suspension action; while less common,
a suspension may be initiated by an agency
that has developed the facts independent of
or even in the absence of a parallel judicial
proceeding. 62

For an entity for whom Government contracts
or programs are vital, receipt of a notice of suspension under either the FAR or the NCR or a
notice of proposal to debar under the FAR
is grave indeed; such a notice immediately excludes the entity from any further contracts
or Government programs. In part because of
this draconian effect, agencies sometimes issue

Once an agency has made the decision to
formally consider an entity for debarment or
suspension, the agency is required by the FAR
and NCR to issue either a notice of suspension63 or notice of proposed debarment. 64 While
6
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“show cause” letters, which inform an entity that
it is being considered for suspension or proposed debarment, but do not have the effect
of immediate exclusion. Typically, such letters
offer an opportunity to respond within a set
time period to allegations of misconduct that
have been brought to the attention of the debarring official. Neither the FAR nor the NCR
require an agency to issue a show cause letter
or to provide any notice before the notice of
suspension or proposed debarment, and a recent attempt failed to amend the regulations
to require the issuance of a show cause letter
“except in those cases where the government
would be harmed by waiting any period of time”
to suspend or propose debarment.73 Therefore,
the issuance of a show cause letter continues to
be completely at the discretion of individual
agencies. Whether, however, an entity receives
a show cause letter, or simply knows by other
means that an agency is considering suspension
or proposed debarment, that entity is well advised to begin a dialogue with the agency early
in the process so as to avoid, if possible, the
issuance of an immediately effective exclusionary notice. Agency debarring officials are normally receptive to such approaches. The importance of advice from experienced counsel
as early as possible in this process cannot be
overstated.
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dispute, (2) the action was not based on an
indictment, conviction, or civil judgment, and
(3) substantial interests of the Government
in pending or contemplated legal proceedings will not be prejudiced by a hearing.77 If
the debarring official determines that the above
conditions are met, the issue is referred to a
fact-finder who conducts an independent proceeding.78 At the conclusion of the proceeding, the fact-finder submits written findings
of fact to the debarring official, which are
binding unless determined by the official to
be arbitrary and capricious or clearly erroneous. 79
If an entity has been proposed for debarment and there is no suspension in effect,
once all issues of disputed material fact have
been resolved, the agency must make a debarment decision within 30 days under the
FAR and 45 days under the NCR, subject to
extension for good cause.80 Notice of the decision must be promptly provided to any debarred entity and involved affiliates, and if
debarment is imposed, the notice must state
the reasons for debarment, the period of debarment, and explain that the debarment is
effective Government-wide. 81
■

De Facto Suspension & Debarment

As already noted in this PAPER , the Government will only enter into contracts or transactional relationships with “responsible sources.”82
Accordingly, an agency, without going through
the procedures required to expressly suspend
or debar, could nonetheless “de facto” debar
an entity simply by repeatedly finding it
nonresponsible and refusing to contract or transact with the entity. Such a de facto debarment is improper because it circumvents the
procedural safeguards required to debar or
suspend an entity.83 Generally, repeated findings of nonresponsibility are necessary to make
out a claim of de facto debarment. 84

A suspended entity has 30 days after receipt of the notice to submit information and
argument in opposition to the suspension, including specific facts that contradict statements
contained in the notice.74 Similarly, an entity
has 30 days to contest a proposed debarment
by providing specific facts contradicting the
basis for the debarment.75 The NCR requires
that, in addition to providing specific information contradicting the basis for the suspension
or proposed debarment, an entity contesting
suspension or debarment must also inform the
agency of all prior exclusions imposed by federal, state, or local agencies, any additional
relevant criminal or civil proceedings not included in the notice, and all of the entity’s
affiliates. 76

Late in the Clinton administration, the Office of Management and Budget promulgated
FAR amendments requiring a more searching assessment of contractors’ compliance with
labor, employment, tax, environmental, antitrust, and consumer protection laws in making

The contesting entity will only be entitled
to a hearing where (1) material facts are in
7
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preaward determinations of responsibility. 85
Critics of the amendments argued that they
effectively opened wide the door for contractor “blacklisting” without offering the procedural protections required to actually suspend
or debar a contractor. However, the issue was
mooted when the Bush administration revoked
the amendments only a year later. 86
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adequate time has passed to eliminate the cause
of the misconduct; and (10) management’s
recognition of the seriousness of the misconduct and role in implementing programs to
prevent recurrence. 90
The NCR provides a more extensive list of
mitigating and aggravating factors that a debarring official “may” consider. In addition to
those listed in the FAR, the NCR provides
the following factors that focus more on the
underlying misconduct and a history or pattern of behavior: (a) the actual or potential
harm or impact that results or may result from
the wrongdoing; (b) the frequency of incidents and/or duration of the wrongdoing;
(c) whether there is a pattern or prior history of wrongdoing; (d) whether the entity
has been excluded or disqualified previously
by a federal, state, or local agency on a basis
of similar conduct; (e) whether the entity had
already entered into an administrative agreement based on similar conduct; (f) whether
and to what extent the entity planned, initiated, or carried out the wrongdoing; (g) whether
the wrongdoing was pervasive within the organization; (h) the kind of positions held by
the individuals involved in the wrongdoing;
and (i) other factors that are appropriate to
the circumstances of a particular case. 91

An agency may also de facto debar a contractor by downgrading its past performance
rating in a negotiated procurement. Past performance is a significant nonprice evaluation
factor in such Government contract awards,
thereby considerably influencing the award
decision.87 The contractor’s ability to challenge
the agency’s decision related to the past performance rating is exceptionally limited, however,
since the Government Accountability Office
and courts provide broad discretion to agency
officials in evaluating an offeror’s past performance. 88

Mitigating Factors & Administrative
Agreements
Because the suspension and debarment inquiry is focused on present responsibility, the
mere existence of grounds does not alone mandate suspension or debarment.89 Rather, in considering suspension or debarment under the
FAR, agency officials “should” consider remedial or mitigating factors such as (1) the presence of effective standards of conduct and internal control systems in place when the misconduct occurred or adopted before any Government investigation; (2) whether the contractor timely brought the misconduct to the
agency’s attention; (3) whether the contractor fully investigated the misconduct and
provided the results of the investigation to
the agency; (4) the contractor’s cooperation;
(5) payment of fines, restitution, and reimbursement of the Government’s investigation
costs by the contractor; (6) whether the contractor has taken appropriate disciplinary action against the responsible individuals; (7) implementation of remedial measures; (8) institution of a new or revised review and control
process and ethics training programs; (9) whether

Once a cause for suspension or debarment
has been established—whether under the FAR
or the NCR—the burden is on the contractor
or program participant to demonstrate, to the
satisfaction of the debarring official, that it is
presently responsible. 92 While failure by the
debarring official to consider mitigating factors in making this determination may provide
a basis to challenge the decision as arbitrary,93
because of the strong deference generally accorded to agency determinations of nonresponsibility, an organization’s best opportunity to demonstrate present responsibility is before the suspension or debarment decision. Recognizing this, some agencies have taken a proactive approach, creating voluntary disclosure
programs. Examples of such programs include
the DOD Voluntary Disclosure Program,94 initiated in 1986, and the Environmental Protection Agency Voluntary Disclosure Program,95
8
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pension or debarment are also the same actions underlying a parallel criminal or civil
proceeding. This raises particularly thorny issues, because settlement of the criminal or
civil proceeding is no guarantee against suspension or debarment, 99 and often there is
little that can be done to turn parallel into
sequential proceedings.100

initiated in 1995. Such programs offer incentives for entities to voluntarily discover, promptly
disclose, expeditiously correct, and prevent recurrence of wrongdoing. While the programs
do not guarantee that compliance with the
program’s conditions will prevent suspension
or debarment, in practice compliant organizations have generally not been suspended or
debarred. It is worth noting, however, that the
number of voluntary disclosures under the DOD’s
program has been diminishing for the past few
years. 96

In attempt to bring finality to as many of
the proceedings as possible, it is often wise to
attempt to reach a “coordinated settlement.”
While some agencies may entertain interim
settlements, most agencies will not consider
settlement of a suspension or debarment matter
until finality of the underlying civil or criminal case. Since the Department of Justice, and
not the relevant agency, primarily controls the
underlying civil or criminal case, the contractor’s
direct coordination with agency debarring officials before, during, and after resolution of
the underlying case is imperative. Such coordination may facilitate an expeditious resolution of any proposed debarment or suspension, thereby allowing the contractor to maintain its eligibility and present responsibility.

Typically, if grounds for suspension or debarment have been established but the debarring official has been assured that the entity is nonetheless presently responsible, the
suspension or proposed debarment process is
settled with an administrative agreement.
Whether to consider settlement and how to
structure it are left to the discretion of the
individual agencies; the FAR does not even
mention settlement and the NCR states only
that settlement is permissible and may include
a voluntary exclusion.97
Administrative agreements vary from agency
to agency and settlement to settlement. Often, however, the agreements will incorporate at least some of the remedial and mitigating factors in the FAR and NCR listed above.
Moreover, the agreement will be for a term
(often three years), and will require the entity to take certain actions such as implementing
or maintaining various compliance, monitoring, and ethics programs, excluding certain
individuals from the business or at least involvement with the agency, and notifying the
agency on a regular basis regarding compliance. The agreement may also provide for a
stated term of voluntary exclusion, which under the NCR has Government-wide effect. 98
Finally, the agreement also often provides for
immediate exclusion in the event of material
breach thereof.

Even if an agency is unwilling to participate in comprehensive settlement discussions,
it may be possible when settling civil or criminal proceedings to influence the likelihood
of future suspension or debarment by obtaining as part of the settlement a statement from
the prosecutor or adverse party that bears positively on the entity’s present responsibility. For
example, an affirmative statement by the Department of Justice that “our investigation has
uncovered no evidence that suggests a current lack of integrity or business honesty on
the part of the company or its current management or employees” (or words to that effect) will be extremely favorable to the contractor in any future suspension or debarment
settlement negotiations with the agency.

Effects

Parallel Proceedings & Coordinated
Settlements

For a Government contractor or program
participant, suspension or debarment can be
the equivalent of an organizational death penalty.
In addition to the direct effects of suspension

Often, the actions that form the basis for
the debarring official’s consideration of sus9
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be in writing and supported by documentation of the reasons for reconsideration such
as (1) newly discovered evidence, (2) reversal of a conviction or judgment that formed
the basis for the debarment, or (3) a bona
fide change in control of the debarred organization. 111 Conversely, if a debarring official
wishes to extend the period of an existing
debarment, the official may do so if necessary to protect the public interest, but not
solely on the basis of the same facts and circumstances underlying the original debarment. 112 Moreover, to extend a debarment
an agency must use essentially the same procedures as required for a new debarment. 113

or debarment discussed below, there are often serious indirect effects, including the potential of reciprocal debarment by state governments (discussed later in this PAPER ), and
the possibility that obligations under public
disclosure laws may be implicated. It is important that an entity facing a potential suspension or debarment consider all of these effects as it works through the process.
■
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Duration

Regardless whether an entity is suspended
or debarred under the FAR or under the NCR,
that entity is immediately excluded from any
new procurement and nonprocurement activity Government-wide. 101 Exclusions under the
FAR and NCR have reciprocal affect; exclusion under either regulation precludes both
procurement and nonprocurement eligibility.102
Moreover, a notice of proposed debarment
under the FAR also immediately excludes an
entity from pursuing new procurement and
nonprocurement awards. 103 In contrast, however, a notice of proposed debarment under
the NCR does not exclude an entity in either
the procurement or nonprocurement arena. 104

■

Existing Contracts

Suspensions or debarments are prospective; agencies may continue contracts or subcontracts in existence at the time the contractor was debarred, suspended, or proposed
for debarment, unless the agency’s head directs otherwise. 114 However, unless the agency
head makes a written determination of the
compelling reasons for doing so, agencies
are proscribed from (1) placing orders exceeding the guaranteed minimum under indefinite quantity contracts, (2) placing orders under optional use contracts, blanket
purchase agreements, or basic ordering agreements, or (3) adding new work, exercising
options, or otherwise extending the duration of current contracts or orders. 115 Agencies also have the discretion to terminate
contracts of excluded contractors, but only
after review by the agency to “ensure the
propriety of the proposed action.” 116

Because a suspension is considered a “temporary” exclusion, the Government must initiate legal proceedings within 12 months of
the suspension notice, or 18 months if the
Assistant Attorney General requests an extension.105 Once legal proceedings are initiated,
however, an entity may be suspended until
the termination of the proceedings.106 Thus,
a suspension may in fact last longer than a
debarment.
A debarment, on the other hand, is for a
fixed length of time—generally not to exceed three years.107 As with a suspension, a
debarment (as well as a proposed debarment
under the FAR) is effective Governmentwide. 108 Where a suspension precedes a debarment, the period of the suspension must
be considered by the debarring official when
setting the length of the debarment. 109 Once
an entity has been debarred, it may request
the debarring official to reconsider the debarment decision or reduce the period or
extent of debarment. 110 The request must

■

Agencies & The Excluded Parties List

When an entity is suspended or debarred—
or proposed for debarment under the FAR—
that entity is placed on the Excluded Parties
List System (EPLS) operated by the GSA. 117
The EPLS is the central mechanism by which
the Government gives Government-wide effect
to agency exclusions, whether procurement or
nonprocurement. Within five working days of
taking exclusionary action towards an entity,
an agency must provide the name and address
10

★

AUGUST

BRIEFING PAPERS

★

with an entity that has been excluded, unless
there is a compelling reason to do so.128 A contractor that intends to subcontract with an excluded party must notify the CO, in writing,
before entering into the subcontract. The notice must provide (1) the name of the proposed subcontractor, (2) acknowledgement that
the subcontractor is listed on the EPLS, (3) the
compelling reasons for subcontracting with the
listed entity, and (4) how the contractor intends to protect the Government’s interests.129

of the excluded entity, the name and contact
information of the agency taking the action,
the cause for the action, the effect of the action, the termination date, and a DUNS Number, Social Security Number, Employer Identification Number, or other Taxpayer Identification Number where available.118 Even voluntary exclusions entered into as part of a settlement agreement are entered into the EPLS
and thus given Government-wide effect.119
Once an entity’s name is on the EPLS, that
entity is excluded from receiving Government
contracts or subcontracts and participating in
nonprocurement transactions with the Government. The FAR prohibits agencies from
soliciting offers from, awarding contracts to,
or consenting to subcontracts with entities listed
on the EPLS. 120 EPLS-listed contractors are
also barred under the FAR from acting as agents
or representatives for other contractors in their
Government contracts.121 Contracting Officers
must review the EPLS after the opening of
bids or receipt of proposals and immediately
before award.122 The NCR similarly bars federal agencies from entering into a covered
transaction with anyone listed on the EPLS.123
Federal agencies may only contract or transact with an entity listed on the EPLS if the
agency’s head grants an exception, stating in
writing the “compelling reasons” for the exception.124 Such exceptions are rare, generally limited to very large Government contractors
where the Government either does not have
readily available alternative sources or cannot
quickly change suppliers.125

Whereas the FAR only restricts subcontracting
with excluded parties at the first tier, the
NCR contains a pass-down provision that restricts transactions with excluded parties at
all tiers of a covered transaction. 130 Thus, a
program participant may not use the services
of an excluded entity or person, no matter
how many tiers removed, except where the
federal agency explicitly grants an exception
of the same type that would be required for
the agency to transact directly with an excluded entity. 131 If a participant knowingly
does business with an excluded entity, the
agency may disallow costs, annul or terminate the transaction, issue a stop work order, debar or suspend the participant, or take
other appropriate remedies. 132
■

Certification

To ensure that the Government does not
contract or subcontract with excluded entities, the FAR requires that the contractor must
provide a certification for all contracts at or
above the simplified acquisition threshold (currently at $100,000).133 In the certification, the
contractor states whether (a) it is currently
debarred, suspended, proposed for debarment,
or otherwise ineligible for federal contracts,
(b) it has received a criminal conviction or
civil judgment for fraud or a similar offense
in connection with a public contract or subcontract or for a violation of federal or state
antitrust statutes relating to offers, (c) it is
currently criminally indicted or civilly charged
for any of the above offenses, or (d) it has
had any Government contracts terminated for
default in the past three years.134 The certification applies not only to the contractor, but

Where the Government inadvertently enters
into a contract with an excluded contractor,
the contract is voidable at the option of the
Government, and the contractor will not be permitted to recover for any expenses incurred in
partially performing the contract.126 Moreover,
as will be explained below, the FAR imposes a
certification requirement for most contracts,127
and a false certification could subject an entity
to criminal and civil false claims liability.
■
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Subcontracts

The FAR restricts Government contractors from
entering into any subcontract in excess of $25,000
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if the individual either participated in, had
knowledge of, or had reason to know of the
organization’s conduct. 141 Finally, fraudulent,
criminal, or other improper conduct can also
be imputed horizontally from one organization to another where (1) the conduct occurs in connection with a partnership, joint
venture, joint application, association, or other
similar arrangement, (2) where an organization directs, manages, controls, or influences
the offending organization, or (3) where an
organization accepts benefits derived from the
other organization’s impermissible conduct.142

also to any “principals” of the contractor.135
The FAR also requires that for any first-tier
subcontract over $25,000, the contractor must
require a similar certification. 136
The NCR similarly imposes an affirmative duty
on a direct program participant to notify the
agency if it or its principals (1) are presently
excluded or disqualified, (2) have in the past
three years been convicted or had a civil judgment rendered against them of the type that
could form the basis for suspension or debarment, (3) are presently indicted or civilly charged
with such an offense, or (4) have had any
Government (federal, state, or local) transactions terminated for default within the past
three years. 137 And while the NCR does not
require a certification from the direct participant regarding lower-tier transactions, it
does place an affirmative duty on the participant to verify that a lower-tier entity is not
excluded. 138
■
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When an organization is suspended or debarred, the exclusion by default includes all
divisions or other organizational elements unless the debarring official expressly limits the
exclusion to specific divisions of the organization.143 Courts and agencies have on some occasions, however, been willing to recognize
that, for larger companies, company-wide exclusion may not be appropriate when the misconduct was limited to one or a few divisions.144
Suspension or debarment may also be extended
to “affiliates” of an organization at the discretion of the debarring official, but only if affiliates are specifically named and given an
opportunity to contest the action. 145 Organizations are affiliated if (a) one controls or has
the power to control the other, or (b) a third
party controls or has the power to control both
organizations.146 The power to exclude affiliates enables agencies to stop excluded organizations from circumventing suspension or
debarment by simply changing names or reincorporating without any change in effective
control. 147

Imputed Liability & Related Entities

The scope of suspension and debarment is
extended considerably by the fact that both
the FAR and NCR allow for vertical and horizontal imputation. The FAR and NCR permit fraudulent, criminal, or other improper
conduct of any officer, director, shareholder,
partner, employee, or any other individual
associated with an organization to be imputed
to the organization where (a) the conduct
occurred in connection with work for the
organization, (b) the organization acquiesced
in or knew or approved of the conduct, or
(c) the organization accepted benefits from
the conduct. 139 It is important to note that
the regulations essentially impose strict liability
where conduct occurs “in connection with
the individual’s performance of duties for
or on behalf of” the organization, and agencies are generally not receptive to arguments
that an individual’s willful misconduct should
not be imputed to the organization because
it was not authorized. 140

Organizations must also be very careful when
considering hiring individuals who have been
suspended or debarred. The NCR expressly
prohibits an excluded individual from acting
as a “principal” of an organization participating in a covered program.148 Moreover, the NCR
defines “principal” broadly, as (1) any person
“with management or supervisory responsibilities,” (2) any person who handles or is otherwise in a position to influence the use of federal funds, or (3) any person in a technical or
professional position “capable of substantially

Fraudulent, criminal, or other improper conduct can also be imputed in the other direction—from an organization to an individual—
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influencing” the organization’s participation in
a covered program.149 And while the FAR does
not contain a similarly harsh provision, if the
potential employee would be considered a “principal” within the meaning of the FAR certification provision discussed above, the hiring company would be required to make an affirmative certification of the suspension or debarment for every prospective Government contract above the simplified acquisition threshold. 150 This, in turn, could influence a CO’s
determination regarding the present responsibility of the company.151 Therefore, organizations are well advised to carefully consider the
risks when hiring debarred or suspended individuals.
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pass the exhaustion requirement.160 A claimant is not, however, required to exhaust an
agency appeal process unless the governing statute or regulations explicitly requires such exhaustion.161
A claimant usually desires to have the exclusion lifted pending resolution of the suit.
To obtain such preliminary injunctive relief,
a claimant will be required to meet a fairly
stringent test, which varies slightly depending on the circuit in which the suit is brought.
Generally, however, four factors will be considered by the court: (1) whether the claimant has a substantial likelihood of success on
the merits, (2) whether the claimant would
suffer irreparable harm without the injunction, (3) whether the claimant’s need for an
injunction outweighs any harm that would result, and (4) whether the preliminary relief
would serve the public interest.162

Judicial Review
An agency suspension or debarment decision is reviewable in federal district court under the Administrative Procedure Act.152 The
scope of review, however, is deferential to the
agency;153 a court will not set aside an agency
decision unless it finds that decision “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.”154 In reviewing
agency action under the APA, a court will
inquire whether the agency “examine[d] the
relevant data and articulate[d] a satisfactory
explanation for the action including a rational connection between the facts found and
the choice made.”155 Moreover, because of sovereign immunity, the only remedy available
to an excluded entity is an injunction against
the suspension or debarment.156

To the extent that an agency follows the
procedural requirements of the FAR or NCR
in making a suspension or debarment decision, it is unlikely that an excluded entity can
make out a claim for violation of constitutional
due process. The procedures required by the
FAR and NCR were developed in response to
early court decisions finding deprivations of
due process relating to suspension and debarment. 163 The law is fairly settled, therefore, that these procedures adequately represent the process that is due under the Constitution.

State Considerations

Before judicial review is available, an excluded entity must have exhausted all available administrative remedies.157 Thus, for example, an organization that fails to submit an
opposition to a suspension within 30 days of
receiving notice would fail to exhaust its administrative remedies under the NCR.158 The
exhaustion requirement may be waived in “only
the most exceptional circumstances.”159 Generally only where the claimant can demonstrate that further agency process would clearly
be futile—for example, prolonged agency inaction—will the claimant be permitted to by-

■

General

The suspension or debarment of a contractor by a state agency or authority is regulated
by state specific statutes and agency regulations. As a result, the effect of a federal suspension or debarment on a contractor’s ability to conduct state public work or the state
consequences of an admission by a contractor
of a federal violation may have different outcomes as determined by each relevant state.
Notwithstanding, there are a number of states
that include similar bases in their statutes for
13
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imposing suspension or debarment on a contractor, as well as provide for some due process rights in such debarment determinations.
In addition, while states have recognized that
the determination of affiliation is a factintensive inquiry, many states analyze similar
indicia for making a determination of affiliation or imputation of liability from a debarred
employee to its company.
■
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been debarred in another state based on a
general cause of “unsatisfactory performance.”
Some states may also include a “catch-all” cause
for suspension or debarment in their statutes,
such as Pennsylvania’s, which provides that a
contractor may be debarred or suspended for
“[a]ny other act or omission indicating a lack
of skill, ability, capacity, quality control, business integrity or business honesty that seriously and directly affects the present responsibility of a person as determined by the purchasing agency.”172 States may use these broad
causes for debarment as a basis for debarring
a contractor that has been debarred in another state.

Reciprocal Suspension Or Debarment

(1) Federal Suspension or Debarment—Certain
states, including Massachusetts, Maryland, New
Jersey, and Pennsylvania, may debar a contractor simply because the contractor was debarred by the Federal Government pursuant
to Subpart 9.4 of the FAR as discussed above. 164
Some state statutes are permissive when providing for a state debarment of a federally
debarred contractor, 165 while other states mandate a simultaneous debarment. 166 Massachusetts, for example, requires that a contractor
be simultaneously debarred or suspended by
the state if the contractor has been debarred
or suspended by the Federal Government, unless “special circumstances exist.” 167

(3) Suspension or Debarment for Violation of
Federal Law—Some states provide that suspension
or debarment may be imposed on a contractor for violation of certain federal laws. 173 While
such violation of federal law may not lead to a
debarment of the contractor by the Federal
Government, a contractor should beware of
potential debarment by states. Massachusetts,
for example, may impose debarment for the
violation of federal antitrust laws, federal laws
regulating campaign contributions, federal laws
regulating hours of labor, prevailing wages,
minimum wages, overtime pay, equal pay, child
labor, or worker’s compensation, federal laws
prohibiting discrimination in employment, federal laws regulating labor relations or occupational health or safety, or federal laws protecting the environment.174 While most states
require that a violation of such federal law
result in a conviction or final adjudication by
a court or agency,175 some states, such as New
Jersey and Pennsylvania, only require a violation of certain federal laws with no requirement of a final adjudication to debar an entity. 176 Thus, if a state only requires violation
of a federal law to impose debarment, a
contractor’s admission of a violation of federal law in a settlement agreement with the
Federal Government that did not lead to a
federal debarment may result in a state debarment. Therefore, individuals and companies should be advised that even though they
may not be debarred by the Federal Government, they may be debarred by a state if they
violate a federal law.

Other states will not automatically debar a
contractor that is federally debarred but will
consider such federal debarment in determining
the contractor’s responsibility when awarding
a state contract. 168 New York, for example, in
its vendor responsibility determinations for state
procurements, considers whether the vendor,
any principal, owner, officer, major stockholder,
affiliate, or any person involved the bidding,
contracting, or leasing process has been the
subject of a federal, state, or local government suspension or debarment.169
(2) State Suspension or Debarment—States may
debar a contractor if it was debarred by another state.170 Most states provide that the state
may debar a contractor if it has been debarred
by another state for any reason.171 Indeed, states
give themselves broad authority to debar a contractor based on a variety of causes. Therefore, if a state does not expressly provide for
the debarment of a contractor if it has been
debarred by another state, it may allow for
such a debarment where the contractor has
14
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(4) Suspension or Debarment for Violation of
Specific State Statutes or Requirements—Some states
have “stand alone” statutes mandating that contractors will be subject to suspension or debarment for violation of specific state statutes.
Such “stand alone” statutes may be employed
by states that do not have general suspension
and debarment statutes, or they may simply
be another statute that a state may use to debar a contractor. For example, “drug-free workplace” statutes177 and state “Buy American Act”
requirements 178 provide for debarment if an
entity violates these statutes. Some states debar contractors for violating prevailing wage
laws, 179 violating state bid-rigging laws, 180 or
discriminating in the “solicitation, selection,
hiring, or commercial treatment of vendors,
suppliers, subcontractors, or commercial customers.”181 Other states provide for debarment
where a contractor has been classified as a
small, minority, or woman-owned business based
on false information. 182 A review of state statutes to determine the bases for a suspension
or debarment should not be limited to a general debarment statute. Many states have specific statutes such as those discussed above that
provide a basis for debarment if the entity
violates those statutes.
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(6) Suspension or Debarment for Negligent Violation of a Statute—Although most states require that a violation of a statute be intentional for a contractor to be debarred,186 at
least one state has determined that the negligent violation of a statute is sufficient to warrant debarment of a contractor. The Supreme
Court of Connecticut determined that a violation was not required to be intentional or
willful to place the contractor on the debarment list. Instead, the court held that a negligent violation was sufficient.187 The relevant
debarment statute stated that companies would
be placed on the debarment list if “found to
have disregarded their obligations under said
section.”188 The court analyzed the term “disregard” and determined that it included negligent conduct. 189 Although the plaintiff argued that if the court “conditioned[ed] debarment on conduct that is neither intentional
or willful, [it] would leave employers open to
the drastic sanction of debarment for a minor error of a few dollars,”190 the court held
that “if the legislature had wished to condition debarment on intentional or willful conduct, then it could have said so.”191 Other states
may follow this line of reasoning where they
have a broad “catch-all” basis for suspension
or debarment as discussed above.

(5) Suspension or Debarment for Violation of State
Public Contract Provisions—Some states may impose debarment where the contractor fails to
perform or unsatisfactorily performs under state
contracts over a number of years.183 Other states
may also impose suspension or debarment where
the contractor simply fails to timely perform
its work under one state contract.184 In addition, some states may provide for suspension
or debarment of a contractor where the contractor has been declared in default, fails to
comply with contract specifications or delivery
terms, or fails to submit documents required
by a contract. 185 A company should consider
such state statutes when it is performing a state
contract and recognize the risk of debarment
if it does not satisfactorily perform or is defaulted. The risk of losing future state work
on the basis of a state debarment may warrant
a company investing the time and money to
affirmatively prevent and cure any unsatisfactory performance or defaults.

■

Affiliates & Imputed Liability

Similar to the relevant FAR provisions and
federal case law concerning affiliates and related entities discussed above, states also will
debar a company where an affiliated entity
has been debarred or impute liability where
an individual has been debarred.
States recognize that a determination of affiliation is a fact-intensive inquiry. As a Massachusetts statute states: “The decision to include a known affiliate within the scope of a
suspension or debarment shall be made on a
case-by-case basis, after giving due regard to
all relevant facts and circumstances.”192 States
consider certain indicia of control in determining affiliation similar to the indicia listed
in the FAR. 193 For example, the District of
Columbia defines an affiliate as “any business
in which a suspended or debarred person is
15
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a successor company “formed with the same
resources, owners or stockholders” as the debarred contractor will also be debarred.199

an officer or has a substantial financial interest (as defined by regulations), and any business that has a substantial direct or indirect
ownership interest (as defined by regulations)
in the suspended or debarred business, or in
which the suspended or debarred business has
a substantial direct or indirect ownership interest.” 194 And a Chicago Public Schools policy
manual on debarment lists the indicia of control for determining an affiliate almost verbatim to the federally recognized indicia, stating that indicia of control include, but are
not limited to “interlocking management or
ownership, identity of interests among family
members, shared facilities and equipment, common use of employees or a business entity
organized or following the suspension, debarment, bankruptcy, dissolution, or reorganization of a person which has the same or similar management, ownership or principal employee as the debarred, excluded or voluntarily excluded person.” 195

Moreover, similar to federal debarment policy,
states recognize that if an individual is debarred, the company that employs the individual may also be debarred. 200 Some states
require the debarred employee to be an officer or in controlling capacity of the company to which liability is imputed, while other
states do not require the debarred individual
to be a high-level employee. Virginia has recognized that “[t]he illegal or improper conduct of an individual may be fully imputed to
the firm with which they are, or were, employed when the conduct in question occurred.” 201 Maryland requires that a entity be
debarred where the state has debarred “an
officer, director, controlling shareholder, or
partner” or “an employee directly involved in
the process of obtaining contracts with public
bodies.” 202 And New Jersey provides for imputation of liability to a company where the
conduct was “accomplished within the course
of the person’s official duty or was affected
by the person with the knowledge or approval
of the affiliate.”203

New York also considers several indicia of
control when determining affiliation. A New
York court held that a contractor was a “substantially owned-affiliated entity” where there
was a close familial relationship between the
owners of the affiliated entity and the debarred contractor, the companies were located
in the same building, the companies shared
office equipment and a secretary, the affiliated entity hired a former employee of the
debarred contractor, the companies were named
insureds on insurance policies, and after the
contractor was debarred, insurance policies
formerly issued to the debarred contractor were
reissued to the affiliated entity. 196 Furthermore,
the court held that it was significant that before the contractor’s debarment, the affiliated
entity’s public contracts were limited to construction materials, but after the debarment,
the affiliated entity began bidding for contracts related to the work of the debarred
contractor. 197

Likewise, states may impute the liability of
a debarred company to the individuals who
control the company. A Virginia policy manual
states that “the illegal or improper conduct
of a firm may be fully imputed to an individual or individuals having control over the
affairs of the firm.” 204 Therefore, whether the
an individual’s debarment may impute liability to a company or a company’s debarment
may be imputed to an individual will be determined by the individual’s role in the company and the state’s regulations regarding such
imputation of liability.
■

Duration

States generally debar contractors from one
to five years205 and suspend contractors as long
as ten years. 206 However, a California court
has upheld the permanent debarment of a
contractor where the court concluded that
the contractor’s “corrupt practices involved
the ‘administration’ of City contracts so as to

States may also consider whether the affiliated and debarred contractors have participated
in joint ventures, thus “creat[ing] the public
perception that the two firms are a single entity.”198 And Virginia has expressly stated that
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warrant permanent debarment.” 207 While states
may determine the duration of debarment on
a case-by-case basis,208 most states require that
the duration of suspension or debarment be
definite. 209
■
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person involved and reasonable opportunity
for that person to be heard, the head of a
purchasing agency, after consultation with the
head of the using agency, shall have authority
to debar a person from consideration for the
award of contracts.” 216 And Georgia procedures
for suspension and debarment state that
“[p]reliminary hearings shall be as informal
as may be reasonable and appropriate under
the circumstances and in accordance with applicable due process requirements.”217

Parallel Proceedings

Individuals and corporations may be debarred or suspended where they refuse to
waive immunity or answer questions in parallel or previous proceedings. New York disqualifies contractors from submitting awards
or receiving bids from the state for five years
if the contractor “refuses to sign a waiver of
immunity against subsequent criminal prosecution or to answer any relevant question”
concerning contracts or transactions with the
state of New York, when called to testify before a grand jury or to testify in an investigation.210 An almost identical New York statute
applicable to municipal contracts, however,
was held unconstitutional because it violated
the Fifth Amendment to the U.S. Constitution. 211 It is yet to be determined whether
the state statute will also be challenged as
unconstitutional.

Such due process rights, however, do not
necessarily include a constitutional right to a
“full panoply of judicial trial procedures.”218
A California court has held that a contractor
was provided due process in a debarment proceeding where the contractor had an “effective opportunity to defend, including the ability
to conduct discovery, present unlimited documentary evidence, cross-examine adverse witnesses at their depositions, present witness statements and testimony, submit written argument
and make an oral presentation before the decision-maker.” 219 However, cross-examination
of witnesses during a debarment hearing is
not necessarily required for a contractor to
receive due process.220 Moreover, where one
state agency debars a contractor, another state
agency may also impose a similar debarment
without providing the contractor an opportunity for a hearing.221 New Jersey provides that
“where another Department or agency has
imposed debarment upon a party, the Department may also impose a similar debarment
without affording an opportunity for a hearing, provided that the Department furnishes
notice of the proposed similar debarment to
that party, and affords that party an opportunity to present information to explain why the
proposed similar debarment should not be
imposed in whole or in part.”222 Other states
provide that hearing should be held, but it
may be held after debarment is imposed.223

Maryland’s debarment statute also contemplates that a contractor that testifies in a grand
jury proceeding and admits to an act that constitutes “grounds for conviction or liability under
any law or statute” set forth in the state debarment statute may be debarred.212 Therefore, a contractor should carefully consider
the effect of its actions and statements in parallel
and previous proceedings on its potential for
suspension or debarment by states.
■
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Due Process

Similar to the clear federal recognition of
due process for contractors in suspension or
debarment matters, 213 state courts have also
increasingly held that a contractor has due
process rights to a hearing when the state seeks
to debar that contractor.214 Some states have
provided for such a hearing or at least contemplated a hearing in their suspension and
debarment statutes and procedures.215 For example, Pennsylvania’s debarment statute provides that “[a]fter reasonable notice to the

■

Certifications

In addition to reviewing the federal Excluded
Parties List,224 states may determine whether
a contractor has been debarred or suspended
by a federal or state entity or been convicted
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of or violated a federal or state law by requiring a certification similar to the certification
required by the FAR (discussed above). 225 California, for example, provides that a “state agency
may determine the eligibility of any person to
enter into a contract…by requiring the person to submit a statement under penalty of
perjury declaring that neither the person nor
any subcontractor to be engaged by the person has been convicted of [“fraud, bribery,
collusion, conspiracy, or any other act in violation of any state or federal antitrust law in
connection with the bidding upon, award of,
or performance of, any public works contract”]
within the preceding three years.” 226 New York
requires a certification by the contractor that
its bid submitted to the state has been “arrived at independently without collusion, consultation, communication, or agreement, for
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the purpose of restricting competition, as to
any matter relating to such prices with any
other bidder or with any competitor. 227 Therefore, before being awarded a state contract,
contractors may be required to certify that
they have not been federally debarred or suspended, as well as that they have not been
convicted of or violated federal laws.
■

State Debarred & Suspended Lists

Most states maintain a list of debarred and
suspended companies similar to the federal
Excluded Parties List.228 Such lists are published
on state government websites, in state procurement bulletins, and in state central registers
and may include information such as the basis
for suspension or debarment, the extent of
the restrictions imposed on the contractor, and
the termination and/or hearing date. 229

GUIDELINES
These Guidelines are designed to assist you in
avoiding suspension and debarment. They are
not, however, a substitute for professional
representation in any specific situation.

3. Carefully consider the risks when hiring
debarred or suspended individuals. A Government contractor may be required to make an
affirmative certification as to the suspension or
debarment of such individual when seeking
Government contract awards.

1. Make certain that you understand the
differences between the FAR and the NCR,
especially if you are a Government contractor
involved in “nonprocurement” spending such
as grants, loans, and other forms of Government
assistance. Note that the NCR provides four
additional grounds for debarment: (1) for
“knowingly doing business with an ineligible
person,” (2) for failing to pay debts to “any
Federal agency or instrumentality” (except for
debts arising under the Internal Revenue Code),
(3) for “willful violation of a statutory or regulatory
provision…applicable to a public agreement,”
and (4) upon violation of a material provision
of a voluntary exclusion agreement or any
suspension or debarment settlement agreement.

4. Before entering into a subcontract, confirm
that the subcontractor is not currently debarred
or suspended. The FAR restricts a Government
contractor from entering into a first-tier
subcontract in excess of $25,000 with an entity
that has been excluded, unless there is a
compelling reason to do so. The NCR restricts
subcontracting with an excluded entity at any
tier.
5. Before settling an alleged violation of
any federal law with the Government, be wary
of settlement language that causes you to expressly
admit to the violation. In addition to causing
problems at the federal level, such an admission
alone may be cause for suspension or debarment
at the state level. Remember that settlement of
a criminal or civil proceeding is no guarantee
against suspension or debarment, particularly
when the settlement is made with the Department
of Justice and not the contracting agency.

2. When entering into a joint venture or
other affiliated relationship, be cautious of
joint venture partners or affiliates that have
been debarred or suspended at the federal or
state level. Such suspension or debarment may
be imputed to the Government contractor.
18
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substantial state business base, you need to pay
close attention to these state procedures.

6. Be aware that a Government contractor’s
testimony in a grand jury or other investigation
may be used as a basis for its suspension or
debarment.

10. If you are unable to convince the debarring
official that you unequivocally satisfy the “presently
responsible” standard, you should seek to enter
into an administrative agreement that would
allow you to continue acquiring new work,
albeit with significant risks if you fail to adhere
to the terms of the agreement.

7. Give serious consideration to potential
suspension and debarment implications of any
adverse conduct of your officers or employees,
whether such conduct is related to an ongoing
Government contract you are performing or
not. Such adverse conduct may be a basis for
suspension or debarment of a Government
contractor under the “catch-all” provisions of
debarment and suspension regulations at both
the federal and state levels.

11. Although the same rules (whether the
FAR or the NCR) apply to all agencies alike,
bear in mind that the debarring official in
each agency has significant discretion as to
how the rules are applied and whether any
particular action or inaction constitutes sufficient
grounds to make a determination of present
responsibility. There is no scorecard that
objectively rates an entity’s performance; rather,
the decision to suspend or debar is highly
subjective. Some officials have been known to
use that subjectivity to essentially impose
punishment, while others have maintained
the focus on present responsibility. It is
important to know the track record of an
agency’s debarring official before initiating
contact with that official.

8. If you have reason to believe that you
might be considered for suspension or debarment
(e.g., as a result of settling an alleged violation
of the antitrust laws), you should “get out in
front” of the problem and approach the
appropriate debarring official to open a dialogue
with that official.
9. Recognize that state suspension and
debarment laws, regulations, and processes can
be more severe than their federal counterparts.
If you are a Government contractor with a
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